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That the measure of society is how it treats its 
most vulnerable has been said since the days 
of Ancient Greece. But this adage has scarcely 
been illustrated as starkly as in the cases of 
abuse of people with disability. Disability covers 
a wide spectrum: the term is applied to over a 
million Victorians. Many of us are affected by 
disability either personally or through people 
we know and care for. People with disability 
deserve as much dignity and control over their 
lives as is possible to achieve.

For some this requires a significant measure 
of support: daily care, connection, advocacy. 
Strong support for decision making, and 
ensuring that there are safety nets and checks 
in place to guard against abuse, are the 
cornerstones of a respectful and sustainable 
disability framework. 

While needs vary greatly, people who are 
unable to care for themselves require the most 
protection. Some have advocates – people 
who speak for those who cannot speak for 
themselves. Others have no-one, and it is the 
silence of those voices that can be the most 
damning. 

This report is the second part of an 
investigation I launched in December 2014 into 
the reporting and investigation of allegations 
of abuse in the disability sector, prompted 
by widespread public concern. In June 2015 
I concluded in my phase 1 report that the 
oversight system in Victoria is fundamentally 
failing to deliver protection in a consistent 
and coherent way. The system is fragmented, 
complicated and confusing, even to those who 
work in the field. I made two recommendations 
of principle to the Victorian Government: to 
create a single independent statutory oversight 
body, and to increase the funding for advocacy 
to support decision making by people with 
disability.

Phase 1 focused on systems; this investigation 
has focused on incidents. We have reviewed 
hundreds of individual incidents, and the 
conclusions are once again unambiguous. 
The person at the centre of the incident – the 
person with disability – is largely absent. Their 
voice is not recorded. There is a perception 
that it is not what has happened to them that 
matters but that forms are filled out and faxed 
within a prescribed timeframe. Feedback to 
service providers is ad hoc, and learning from 
incidents is not supported. The system itself 
relies on an archaic and inefficient transmission 
of paper via fax machines.

This reveals a way of thinking about people 
and disability that is at odds with the equal 
application of human rights, which would 
demand that the systems support the people 
and not the other way round.

Foreword

… it’s his power to make you feel 
powerless and to groom her not to  
say anything, if you want your treats  
… then you do this and say nothing.
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The second theme to emerge from my 
investigation is the fear that accompanies this 
imbalance of power. People with disability and 
their families are afraid of making or pursuing 
complaints, for fear of withdrawal of funding 
or services, or that they will not be believed. 
Workers in disability services are afraid to 
report potential abuse, for fear of reprisal 
including loss of shifts or intimidation by 
supervisors. Tellingly, we have reviewed some 
incidents where workers were criticised for 
delayed reporting while no action was taken 
against the worker against whom an allegation 
was made. 

In the course of this investigation my team 
and I met many people in the disability sector, 
including people with disability, families, 
advocates, workers and volunteers. I thank them 
all for their openness and honesty with us, and 
their willingness to share experiences, however 
painful. What comes across strikingly is the 
sense of disempowerment felt by so many, 
the passion of advocates and families, and the 
dedication of many workers and volunteers 
in what can be very demanding roles. Many 
describe a strong sense of frustration with 
official responses – to a person with disability’s 
vulnerability, or to the response of ‘the system’ 
to an allegation or report. 

What do we offer within Victoria to support and 
safeguard people with disability? A patchwork 
of oversight bodies and pockets of good 
practice but no consistency, too many gaps and 
no ownership of the problem. We have systems 
and processes, but all too often the official 
response lacks care and compassion for the 
rights of the individual.

What is the answer to this sorry state of 
affairs? The extreme vulnerability of some 
people with disability will not lessen with the 
introduction of the National Disability Insurance 
Scheme, and not everyone will be equipped 
to take advantage of greater personal choice. 
Advocacy, including building up skills for self-
advocacy, will continue to be an essential 
safeguard. There should be mandatory 
reporting to an independent oversight body, 
with responsibility for ensuring that allegations 
of abuse are appropriately investigated and 
lessons learned. There should be safe ways for 
abuse to be reported, without detriment to the 
whistleblower. And after a decade of criticisms, 
the current incident reporting system must 
finally be made fit for purpose. 

But it is within the hundreds of service 
providers that change is also sorely needed. 
Whether facilities are run directly by the 
government, funded or regulated, a positive 
reporting culture is essential. People who make 
allegations of abuse should feel safe, supported 
and confident that appropriate action will be 
taken. While we are seeing good practice in 
some providers, profound cultural change and 
constant vigilance is required across the sector 
to ensure the safety and wellbeing of Victorians 
with disability.

The agencies involved in recent abuse scandals 
have learned the hard way – and Victorians with 
disability have paid an unacceptably high price.

Deborah Glass 
Ombudsman 

foreword

I was stood down … I felt like I had 
done something wrong … they were 
more focused on what I did following 
the procedures rather than the abuser 
… that was more of a priority for them 
than he was.
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Glossary

Abuse Defined by the National Disability Services Abuse and Neglect Hotline, abuse is ‘the 
violation of an individual’s human or civil rights, through the act or actions of another 
person or persons’

Adverse event Defined by the Department of Health and Human Services (the department) as an 
adverse event that leads to negative consequences for individuals and/or groups 
directly or indirectly attributable to the disability service provision 

AO Authorised officer: a person employed by the department under the Supported 
Residential Services (Private Proprietors) Act 2010 to monitor and enforce 
compliance of SRS proprietors with relevant Act and Regulations

Category 1 incident Defined by the department as an incident that has resulted in a serious outcome, such 
as a client death or severe trauma

Category 2 incident An incident that threatens the health safety and/or wellbeing of clients or staff

CASA Centres Against Sexual Assault: are non-profit, government funded organisations 
that provide support and intervention to women, children and men who are victim/
survivors of sexual assault

Client A child, young person or adult who receives services delivered or funded by the 
Department of Health and Human Services

CSO Community Service Organisation: an organisation funded by the Department of 
Health and Human Services to provide disability services to people with disability 

Community Visitor Volunteers appointed by the Governor-in-Council to visit residential services 
of disability service providers to ensure residents have the same rights and 
opportunities as any other member of the community 

CART Client At Risk Taskforce

CRAMS Compliance, Registration and Monitoring System

CCIMI Critical Client Incident Management Instruction: the department’s instruction that 
outlines the management and reporting requirements for incidents or alleged 
incidents that involve or impact upon clients during service delivery

Critical incident Incidents that occur at a service or during service delivery that involve or affect a 
client 

DHHS 
the department

Department of Health and Human Services, formerly the Department of Human 
Services (DHS)



7

Disability Defined in section 3 of the Disability Act 2006 as ‘(a) a sensory, physical or 
neurological impairment or acquired brain injury or any combination thereof, which 
is, or is likely to be, permanent; and ii. causes a substantially reduced capacity in at 
least one of the areas of self-care, self-management, mobility or communication; and 
iii. requires significant ongoing or long-term episodic support; and iv. is not related to 
ageing; or (b) an intellectual disability; or (c) a developmental delay’

DAS Disability Accommodation Services: residential services provided by the department 
for people with disability 

DSC Disability Services Commissioner: a statutory authority established to provide an 
independent resolution mechanism for people with disability, families and carers who 
have a complaint about services provided under the Disability Act

DSR Disability Support Register: managed by the department, the DSR is a database of 
people with disability who require disability funding

DWES Disability Worker Exclusion Scheme: department-introduced scheme that seeks to 
ensure that individuals who pose a threat to the health, safety or welfare of people 
with disability are excluded from working in any direct support role in disability 
residential services in Victoria

DWES list A list of individuals who have satisfied the Disability Worker Exclusion Scheme criteria 
and have been determined to be unsuitable to work with people with disability

Ethical Standards 
Unit

A department investigation unit established to examine serious misconduct of 
departmental staff

Guardianship The appointment of a person to make decisions for an adult with disability when 
they are unable to do so

HACC Home and Community Care Program

IBAC Independent Broad-based Anti-corruption Commission

Incident report A departmental form describing an incident of concern likely to impact on a client

ISP Individual support package: an allocation of funding to a person with disability to 
assist in the purchase of supports that will best meet their needs

ITP Independent Third Person

Local Connections A branch within the Department of Health and Human Services that is responsible 
for providing support to CSO and implementing service improvement initiatives

glossary
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LEO Local Engagement Officer: officers who sit within the department’s Local 
Connections branch and are responsible for providing support to community 
service organisations, monitoring service agreements and implementing service 
improvement initiatives

NDIA National Disability Insurance Agency: defined on the NDIS website as ‘an 
independent statutory agency whose role is to implement the National Disability 
Insurance Scheme (NDIS)’

NDIS National Disability Insurance Scheme: defined on the NDIS website as a scheme that 
‘supports people with a permanent and significant disability that affects their ability 
to take part in everyday activities’

National Disability 
Services Abuse and 
Neglect Hotline

Telephone service for reporting cases of neglect and abuse for people with disability

NDS National Disability Services: the peak body for non-government disability service 
organisations

NDS review National Disability Services, Critical Client Incident Management System Review

OfD Office for Disability: sits within the department with a role to provide expert support 
and policy advice to implement a coordinated, whole-of-government response to 
disability in Victoria

OPA Office of the Public Advocate: the Public Advocate is appointed under the 
Guardianship and Administration Act 1986 and is responsible for promoting and 
protecting the rights of people with disability in Victoria

OSP Office of the Senior Practitioner: appointed under the Disability Act and positioned 
in the department’s Office of Professional Practice, this role drives best practice 
among service providers and safeguards the rights of people who are subject to 
restrictive intervention and compulsory treatment

Parliamentary inquiry Victorian Parliamentary Inquiry into Abuse in Disability Services by the Family and 
Community Development Committee of the Victorian Parliament

QoSR Quality of Support Review: a departmental review of particular incidents with the 
aim of reviewing the actions taken by a service provider in response to a critical 
incident

RAPSA Responding to Allegations of Physical and Sexual Assault: the department’s 
instruction published in 2005 that outlines the reporting and management 
requirements for allegations of physical or sexual assault that involve or impact upon 
departmental clients
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Restrictive 
intervention

Defined in section 3 of the Disability Act as ‘any intervention used to restrict the 
rights or freedom of movement of a person with disability including chemical 
restraint, mechanical restraint, and seclusion’

SRS Supported Residential Service: a privately owned residential service where 
accommodation and personal support are provided or offered to residents for a fee

TAC Transport Accident Commission: a statutory organisation that pays benefits to 
people injured in transport accidents

VCAT Victorian Civil and Administrative Tribunal: in this context, VCAT deals with matters 
relating to guardianship and administration, discrimination and matters pursuant to the 
Disability Act

WorkSafe Victoria A statutory authority responsible for managing Victoria’s workers compensation 
scheme

glossary
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Executive summary

1. In 2014 there was much media and public 
focus on incidents of appalling abuse 
in facilities for people with disability in 
Victoria. In December that year,  
I announced a two-phase investigation 
into the reporting and investigation of 
allegations of abuse in the disability sector. 
Phase 1 looked at the effectiveness of 
oversight and I tabled that report in June 
2015.

2. This is the report on phase 2, which 
examined incident reporting and 
management in the range of environments 
in which people with disability live in 
Victoria.

3. The evidence for this phase included:

•	 357 incidents reported to the 
Department of Health and Human 
Services (the department) over two 
month-long periods: February and 
October 2014

•	 19 incidents reported to the  
Transport Accident Commission  
(the TAC) involving its clients 
(January 2013 – August 2015)

•	 42 notifications made about people 
with disability living in supported 
residential services (SRS) between 
July 2012 and December 2014.

4. In addition we received 78 submissions 
from people with an interest in the sector, 
including people with disability, their 
families, advocates, disability workers and 
academics. This material was used in both 
phases.

5. A snapshot of the disability landscape 
reveals:

•	 one million Victorians live with 
disability, with 365,000 defined as 
having a profound or severe disability1 

1 Australian Bureau of Statistics, 44300DO002_2012 Disability, 
Ageing and Carers, Australia: Victoria 2012, April 2014, Table 3.1, 
<www.abs.gov.au/AUSSTATS/abs@.nsf/DetailsPage/4430.0201
2?OpenDocument> viewed August 2015.

•	 the vast majority live at home, and 
15,000 receive an individual support 
package (ISP) to help purchase 
individualised support, including day 
services, respite and care in the home

•	 of those who live in supported 
accommodation, 5,000 people live 
in state-funded accommodation – 
almost equally split between: 

•	 facilities owned and operated 
by the state (disability 
accommodation services – DAS) 

•	 those run by community service 
organisations (CSO) and funded by 
the state

•	 privately owned and operated SRS, 
where around 4,0002 Victorians with 
disability live

•	 the TAC funds the care of 1,253 
Victorians living with severe injuries 
as a result of traffic or workplace 
accidents. They live in a range of 
accommodation – most at home, 
some in CSO-run facilities and TAC 
purpose-built accommodation and a 
few in SRS. 

6. My investigation attempted to determine 
the scale of abuse across these 
environments, but as discussed in phase 1, 
it is a complex landscape and there is no 
single source of information, or consistency 
in data. A number of reviews from Australia 
and overseas, however, described reported 
abuse as ‘the tip of the iceberg’.3 

2 Market Solutions, 2013 Census of Supported Residential Services 
(SRS) in Victoria, October 2013.

3 Barr, L. C., Learning from Complaints - Occasional Paper 1. Victoria: 
State of Victoria, 2012, page 8.
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7. There is broad consensus that people with 
disability are more likely to experience 
abuse than the general population, for 
example: 

•	 children with disability are three 
to four times more likely to be 
mistreated4 

•	 adults with an intellectual disability 
are more than 10 times5 more likely to 
be a victim of sexual assault.

8. The prevalence of abuse in facilities 
specifically for people with disability 
has been revealed in a recent survey of 
disability workers, over half of whom said 
staff-to-client abuse or neglect occurred. 
In the same survey, 46 per cent reported 
witnessing violence, abuse or neglect 
of clients by other staff, and a further 18 
per cent said they knew people who had 
witnessed such events.6 

Issues with incident reporting
9. If what we know is a fraction of the whole, 

it is important to understand why we do 
not have a clearer picture, so in phase 2 
my officers assessed the experience of 
reporting and investigation.

10. There are a number of issues of concern 
with incident reporting under all three 
regimes – DAS/CSO, SRS and TAC. My 
investigation found flaws in how reports 
are made, how they are communicated and 
what actions are triggered. This conclusion 
is not new: around a dozen reviews back to 
2006 have considered incident reporting, 
including reviews by the department, 
independent organisations and my office.

4 Sullivan, P. & Knutson, J., Maltreatment and disabilities: a 
population based epidemiological study, Child Abuse and 
Neglect, 2000, vol. 24, no. 10, pages 1257–1273.

5 Murray, S. & Powell, A., Sexual assault and adults with a 
disability: Enabling recognition, disclosure and a just response, 
Australian Institute of Family Studies, 2008.

6 Health and Community Services Union, Response to NDIA Quality 
and Safeguarding Framework Consultation Paper, May 2015, page 4

11. In the first instance, the department, which 
supports the majority of Victorians with 
disability living in funded accommodation, 
states that its purpose in incident reporting 
is to learn from events and, if possible, to 
prevent their recurrence. One of the aims 
is to ‘ensure timely and effective responses 
are taken to address immediate client 
safety and wellbeing’.7 

12. Learning from incident reports requires 
data collection and analysis; however, 
departmental staff acknowledged that the 
current approach to incident reporting, 
which requires manual entry, was 
‘inefficient and ineffective’, with a risk of 
error.

13. Learning also requires that constructive 
comment goes back to the service provider 
in order to effect change. Feedback from 
the department was described as ‘minimal’ 
and in most instances ‘non-existent or very 
sporadic’.8 My investigation also found 
evidence that different divisions of the 
department offered feedback in different 
ways.

14. The impact of this is clear: it perpetuates 
poor and inconsistent practice in 
circumstances where we are aware there is 
already an under-reporting of abuse. 

15. The fact that client safety and wellbeing 
is not one of the primary purposes of 
reporting, but one among a number 
of aims, is striking. This has not gone 
unnoticed elsewhere, with numerous 
comments in reports and reviews noting 
that the department appears to be focused 
on procedures and risk management, 
rather than ensuring client wellbeing. 

7 Department of Health and Human Services, Critical client incident 
management instruction – Technical update 2014, April 2014, page 1.

8 National Disability Services Victoria, Critical Client Incident 
Management System Review, January 2014, page 3.

executive summary
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16. The Supported Residential Services (Private 
Proprietors) Act 2010 has the objective 
of protecting the safety and wellbeing 
of residents.9 It requires that proprietors 
record incidents and alert the department 
to serious reportable incidents by the end 
of the next business day – failure to do so 
can attract a penalty.10 Generally, reports 
are made by phone and then entered by 
departmental staff into a database. There 
is no paper trail between the department 
and the SRS, and there is evidence that 
some staff misunderstand the distinction 
between ‘reportable’ and ‘recordable’ 
incidents,11 leading to a potential failure to 
report serious incidents.

Failure to report
17. Others have speculated about the reasons 

why people do not report incidents of 
abuse in higher numbers. In its submission, 
the Office of the Public Advocate said:

The experience of violence is likely to be 
under-reported by people with disability 
for reasons including fear or repercussions 
… family breakdown, that support services 
will cease and implications for personal 
care, transport, and communication 
assistance.12

18. This fear was borne out in submissions 
to this investigation from staff, family, 
carers and advocates, who described 
intimidation, and fear of reprisal against the 
reporting staff member, the client and/or 
their family. They reported concerns about 
the reputation of the service provider, 
unease about the impact on the subject of 
the allegation, disempowerment of staff, 
frustration with the significant paperwork 
associated with reporting and a lack of 
capacity to identify abuse. 

9 Supported Residential Services (Private Proprietors) Act 2010 
(Vic), section 6.

10 Supported Residential Services (Private Proprietors) Act 2010 
(Vic), section 77(3) and Supported Residential Services (Private 
Proprietors) Regulations 2012 (Vic), section 52.

11 Office of the Public Advocate, Community Visitors Annual Report 
2013–2014, page 19.

12 Office of the Public Advocate, submission to the Victorian 
Ombudsman, February 2015.

19. A number of comments were also received 
about a culture of bullying and abuse in the 
sector and that this was evident in many 
relationships: staff-to-client, staff-to-staff 
and client-to-client. 

Staff 

20. My investigation heard time and again that 
workers were fearful of the consequences 
of reporting – pressure from management 
not to report, ostracism and possible 
loss of work and income if they did. We 
also saw an instance where staff were 
disciplined for late reporting of incidents 
and the alleged perpetrator was not 
disciplined at all.

21. Some facilities have only one staff member 
present for a shift, so there is no capacity 
for oversight; and there were reported 
instances of staff tending to side with 
their peer workers and not believing client 
allegations of abuse.

22. A number of submissions raised concerns 
about the capacity of disability workers 
to identify abuse. Training in this area is 
not mandatory in the sector. A review 
commissioned by the department said:

… staff consistently reported that they 
do not feel confident in their ability to 
recognise the indicators of abuse and 
neglect and have not received training on 
the topic …13 

23. There was also evidence of workers 
being unaware of procedures, particularly 
temporary agency staff having inadequate 
language and literacy skills to make 
reports, and complaints about the 
paperwork they generated. 

13 KPMG, Review of safeguarding practices in East Division 
Disability Accommodation Services, July 2015, page 16.
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Clients and families 

24. Family and advocates described the 
significant power disability workers have 
in the lives of people with disability, many 
of whom are vulnerable. The opportunities 
available to people with disability to make 
a complaint were also described as limited: 
by time, capacity or access to appropriate 
support.

25. Fear of consequences of making a report 
was also clearly evident. My officers 
heard there was genuine concern that if 
a report was made, people with disability 
would have their funding cut, or their 
placement or care would change. The 
strong implication was that in a system 
that is already under stress, protecting 
current arrangements is seen by many as 
paramount.

26. There are, however, areas of good practice, 
where agencies had put individuals’ 
wellbeing at the centre of their work.

Incident reporting process and 
form 

27. Between a quarter and a third of incident 
reports across all providers (DAS, CSO, 
TAC and SRS) were found not to meet the 
mandated timeframes (generally within 
one working day), with the latest report 
being made 38 days after the incident. 

28. The structure of the department’s incident 
report form for DAS/CSO clients, and 
the processes triggered by it, revealed a 
number of shortcomings.

29. The form is ‘one size fits all’ for the 
department and is used for child protection 
incidents as well as those involving people 
with disability. Comments indicate both 
sectors are unhappy with this approach.

30. Largely comprised of tick boxes, the form 
offers limited opportunities for explanation 
about the incident. There is also no space 
for contextual information about the 
person, including their disability, medical 
background, any required supports or 
which people have or should have been 
informed.

31. The form must be printed off and faxed 
through to the department from the 
facility. This generates numerous risks: 
that forms are mislaid, illegible or delayed 
in transmission. One regional CSO told us 
that reports may pass through a number 
of hands and many kilometres in order to 
access a fax machine. We also heard that 
the department has, from time to time, 
notified service providers that the receiving 
fax machine had failed to operate for 
lengthy periods and they were required to 
resend reports.  

32. The structure of the form underscores the 
department’s focus on process, where the 
first task of a senior manager receiving a 
report is to assess its quality, followed then 
by ensuring the immediate needs of the 
person have been met. In a third of the 357 
reports examined, my officers saw scant 
evidence in the report that would satisfy 
the manager that the ‘immediate needs of 
the client’ had been addressed and that ‘all 
appropriate actions’ had been taken.

33. My officers found that, in some divisions of 
the department, file notes are used, which 
appear to make up for the lack of space 
available on the incident report form. This 
would seem to be a useful development 
but creates a number of records and is not 
a consistent practice across divisions. 

executive summary
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34. Timeframes mandated for incident 
reporting (‘at the latest within one working 
day’) raise questions about the value of 
the information available at that point and 
the capacity of managers to express their 
satisfaction that any necessary support or 
follow-up has been done.

35. Reporting incidents in SRS is generally 
done by phone from the proprietor or staff 
member to the authorised officer (AO) in 
the department. The AO then fills out a 
prescribed reportable incident form, but 
it has no section to capture whether the 
resident has a disability. Like the DAS/
CSO form, there is no space to identify 
any particular communication, advocacy 
or support needs required by the resident. 
The work of the department’s AOs focuses 
on compliance, not individual client well-
being. 

Escalation and communication
36. The form used for DAS/CSO provides 

prompts through tick boxes to ensure that 
key agencies like the police, the Centre 
Against Sexual Assault (CASA) and the 
Disability Services Commissioner (DSC) 
are alerted to an incident as necessary. 
My investigation found there was, in many 
cases, a failure to escalate incident reports 
or to communicate with relevant parties as 
required.

37. The incident reports we reviewed indicated:

•	 of 79 reports that should have 
triggered contact with police, only 59 
did 

•	 of 28 reports of sexual assault 
requiring referral to CASA, CASA 
support was offered in only eight 

•	 five incidents that should have been 
referred to the DSC were not. 

38. There were also instances of lengthy 
delays, including one where the report was 
provided to the DSC over a year after the 
abuse. As a result of this failure to refer, 
opportunities for independent review were 
lost.

39. In SRS, Community Visitors play an 
important role in protecting the rights of 
residents. Under the SRS Act, they have 
a statutory function to visit unannounced 
and identify and raise issues about the care 
of residents. It is also standard procedure 
for the department’s AOs to contact 
Community Visitors when an allegation of 
sexual assault has been made.14 However, of 
the 14 notifications of alleged sexual assault 
analysed by my officers, three made 
reference to AOs contacting Community 
Visitors. As a result, in the management of 
11 of 14 serious allegations, there was no 
indication of independent oversight.

Communication
40. The capacity of clients to communicate 

their experience and needs is central, 
especially in instances of abuse. Some 
people with disability need support to 
communicate their experiences and 
feelings; but in the incident reports we 
analysed, there were many instances where 
there appeared to be a need for support 
but no indication that it was provided.

41. There is clear departmental guidance 
that requires that people with a cognitive 
disability or mental illness must be 
supported by an independent third person 
(ITP) in police interviews about physical 
and sexual assaults.15 This is intended to 
ensure impartial support is provided in 
these circumstances, and that there is no 
actual or perceived influence by staff over 
the client. We cite numerous instances, 
however, where there was either no ITP or 
where staff acted in this role, despite the 
guidance to the contrary. 

14 Department of Health, Responding to allegations of sexual assault 
in SRS: Clarifying roles for SRS proprietors, the Department of 
Health and Centres Against Sexual Assault, October 2012, page 3.

15 Department of Health and Human Services, Responding to 
allegations of physical or sexual assault: Technical update, 2014, 
pages 11–12.
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42. We also heard of instances where there 
was a lack of communication about an 
incident with other key people in the 
client’s life – particularly family. In one 
case, a family member detailed an instance 
of a fall in a facility that neither medical 
staff nor family were made aware of. Four 
months later, the client was found to have 
multiple fractures to her left leg. The family 
member wrote in a submission to us:  

Imagine for a moment the excruciating 
pain of having an untreated fracture 
in your lower leg for four months. No 
cast, no pain medication, and no way to 
communicate the constant pain you are 
in. People just putting clothes and shoes 
on and off, paying no regard to fractured 
bones …

Gaps
43. My investigation identified several further 

areas of concern in the reporting system.

•	 Neglect: in the incident reports that  
I examined, instances of neglect 
(rather than assault) were rarely 
captured in the most serious 
incidents category, even though the 
consequences for clients can be 
considerable, and they may present a 
pattern of inadequate service. ‘Poor 
quality of care’, as it is described by 
the department, is also not subject to 
the department’s Quality of Support 
Review process.

•	 SRS: while there are more than 
4,000 people living in SRS, the 
department provided my office with 
only 134 reportable (serious) incident 
notifications for a 2.5 year period. This 
is significantly lower than reporting 
in state-funded accommodation, for 
which there were 2,120 category 1 
incidents in 2014 alone. This indicates 
significant under-reporting.

•	 TAC: my officers reviewed a total 
of 19 incident reports involving TAC 
or WorkSafe clients in TAC facilities 
or CSO  captured over a 32-month 
period. In contrast, the TAC’s alleged 
abuse register contained 94 separate 
entries in an 11-month period for 88 
TAC clients. This indicates significant 
under-reporting. 

Further, the TAC does not require 
SRS proprietors to report to the TAC 
serious incidents involving TAC and 
WorkSafe clients (of which there 
are currently eight). The TAC could 
therefore remain unaware of serious 
incidents involving TAC clients in SRS, 
or of SRS proprietors who have acted 
inappropriately or not met required 
standards. 

Issues with investigation and 
review

The department and incidents in 
DAS and CSO

44. There is a lack of clarity on the purposes 
of investigations and reviews across the 
department and service providers. The 
KPMG review stated that an investigation 
by the department or service provider 
should seek to obtain evidence to establish 
a breach of standards by a worker; a review 
examines incidents systemically to learn 
from and prevent similar events occurring.16 
Understanding the distinction is imperative 
given their different purposes. A failure to 
appreciate the distinction can lead to the 
destruction of evidence and/or prejudice to 
an investigation, or the failure to examine 
the cause of an incident for a review. 

45. My investigation identified specific 
concerns with the investigation and review 
mechanisms.

16 KPMG, Independent review of the Department of Human Services 
Critical Client Incident Response and Management Approach, 
Final report, December 2014, page 75.

executive summary
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Investigation
46. My investigation found that the 

department does not have a documented 
investigations framework.17 With no 
endorsed departmental policy, there is 
no clarity as the purpose and process of 
investigation, who undertakes it, and how 
the client is supported through it. 

47. In the absence of a framework, 
departmental divisions and service 
programs have developed local, ad hoc 
processes for undertaking investigations. 
As a result poor and inconsistent 
investigative practices can proliferate. 
For example, my officers were made 
aware of instances where the person with 
disability at the centre of the allegation 
was not interviewed; staff interviews 
were conducted in front of peers; and 
there were delays in reporting to police 
so internal enquiries could be made. In 
some instances the pressure on the person 
with disability as a result of these poor 
practices resulted in them withdrawing the 
allegation. 

Review
48. There are two principal types of review 

used by the department. It appears one 
is intended to look at specific instances 
of abuse (Quality of Support Reviews or 
QoSR) and the other has scope to take 
a more systemic view (adverse events 
reviews), although, once again, there is 
apparent confusion about their respective 
use. 

17 With the exception of departmental investigations into 
departmental staff misconduct.

49. QoSR are mandatory for all reports of 
staff-to-client assault and are discretionary, 
although encouraged, for incidents of 
unexplained injury. Incidents that do not 
involve workers, such as client-to-client 
assaults, poor quality of care, dangerous 
behaviour, self-harm or suicide, are 
not subject to a QoSR. They are also 
not conducted for explained injuries. 
My officers investigated an incident 
where a resident fell over, was given 
paracetamol and went to bed. The next 
day it was discovered he had a broken 
hip and required surgery. This was initially 
recommended for a QoSR, but later the 
provider said the incident was witnessed 
and therefore ‘explained’, so a QoSR was 
deemed unnecessary.

50. The focus of QoSR on incidents involving 
staff reflects my phase 1 conclusion that 
the response to an allegation of abuse is 
not determined by the nature of the abuse 
or the vulnerability of the victim. Whether a 
QoSR is initiated is determined by whether 
staff are involved or could be involved in 
the incident. A person is no less injured 
or at risk because the perpetrator is not a 
staff member. In the absence of a QoSR 
the opportunity to examine the cause, 
contributing factors or any preventative 
measures is lost.

51. Analysis of incident reports also showed 
that 71 per cent of QoSR were not 
completed within the 60-day timeframe, 
and recommended actions were not 
followed up, despite these being stated as 
necessary for client safety and wellbeing. 
The utility of the QoSR is limited by the 
department’s delay in finalising these 
reviews.
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52. The department’s policy on its other review 
mechanism – adverse event reviews – 
states these are designed to:

… assist in the effective management of 
all adverse events and promote a learning 
culture and continuous improvement in 
service quality.18  

53. Adverse event reviews can be triggered 
by a complaint or an event, or a cluster of 
either. However, there is clearly confusion 
about the purpose, with departmental 
divisions describing adverse event reviews 
and QoSR as addressing the same issues. 
One division said:

Quality of Support Reviews are the more 
standard method of conducting reviews 
in relation to an incident report[s] for 
adverse events.

54. Despite the rhetoric in the policy, 
adverse event reviews are rarely used, 
with 10 conducted in the past five years 
for the whole department. To give this 
perspective, there were 2,120 critical 
incident reports in 2014. 

The department and incidents in 
SRS

55. Incidents in SRS are not subject to the 
department’s investigation and review 
processes. The focus of the department’s 
oversight is on the compliance of the 
proprietor. An AO can inspect facilities 
in response to a complaint, incident or 
Community Visitor notification, but if 
their view is that the SRS has responded 
appropriately, they may not visit, even in 
the case of an allegation of sexual assault.

56. AOs conduct planned19 and unplanned 
inspections, but both types tend to focus 
on whether the SRS proprietor has met 
their legislative obligations, although the 
department says the AO will also focus on 
resident safety and wellbeing.  

18 Department of Health and Human Services, Promoting Better 
Outcomes – Systemic improvement policy: managing and 
reviewing adverse events, July 2012, page 3.

19 Referred to by the department as ‘targeted compliance reviews’.

The TAC
57. In October 2014, the TAC established the 

Client At Risk Taskforce (CART) to examine 
all alleged abuse concerns, including 
serious incident reports involving TAC 
clients. This is the case whether the clients 
live in CSO or TAC facilities.

58. The effectiveness of CART in responding 
to alleged abuse is limited, however, by the 
fact that the TAC does not require incident 
reports regarding its clients in SRS.

The department’s response 
to earlier reviews

59. Few of the issues raised in this report are 
new, though the evidence is increasingly 
compelling. Over the period of my 
investigation, it is clear the department 
has taken heed of the reports and reviews 
and is undergoing considerable change, 
with a revision of policies, procedures and 
practices.

60. In response to questions about the 
department’s response to the most recent 
review by KPMG, Independent Review of 
the Department of Human Services Critical 
Incident Response and Management 
Approach finalised in December 2014, 
senior departmental staff told my officers 
that they have:

•	 developed specifications for 
redesigning of the incident reporting 
management system

•	 commenced an update of reviews 

•	 improved data collection and analysis.

61. It is yet to be seen whether these changes 
will have the desired outcome of ensuring 
client safety and wellbeing.

executive summary
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Conclusions
62. This investigation found a service focused 

on the process rather than the person, one 
constantly mindful of strict parameters 
rather than the best interests of individuals. 
A response to critical incidents involving 
people with disability should be person-
centred and rights-based.

63. The current system of incident reporting 
fails at every level. It is not fit for purpose, 
either in its primary aim of learning 
and prevention, or its secondary aim of 
ensuring ‘client safety and wellbeing’. 
Prioritising systemic learning over the 
wellbeing of people with disability is both 
misguided and ineffectual: feedback 
to service providers is non-existent or 
sporadic.

64. The system hobbles itself with an archaic 
paper-based tick-box approach that: 

•	 provides no space for the perspective 
of the victim of abuse

•	 does not consistently escalate 
issues to other people and agencies 
appropriately, including the police

•	 limits the capacity of managers to 
ensure the wellbeing of clients. 

65. My investigation found a culture of fear in 
the disability sector, which also contributes 
to significant under-reporting. People 
with disability are afraid to report abuse 
or neglect for fear of loss of service or 
retribution; workers feel intimidation from 
peers and managers.

66. There is evidence of work being done 
to develop a positive reporting culture, 
in which those working in the system 
respect the human rights of individuals 
with disability to have a voice and be free 
from abuse. An opportunity for continuous 
improvement, where incident reporting and 
management is recognised as genuine, will 
be essential. The fragmented nature of the 
system however makes it difficult to assess 
and monitor the effectiveness of these 
steps. 

67. There is a compelling need to provide a 
safe way of reporting abuse that addresses 
people’s fear of repercussions. The 
protected disclosure legislation is intended 
to protect the identity of whistleblowers 
and prevent detrimental action against 
them; however, its protections do not 
extend to all workers in the sector. 
Extending these protections to all aspects 
of the system should be considered.

68. There are confusions, inconsistencies and 
workarounds at a number of points in the 
process. The purpose of and distinction 
between investigation and review is 
not clear, which is not surprising given 
the department has no documented 
investigation framework. Some divisions 
within the department patch the system 
with their own notes and practices.

69. There are also a number of gaps evident in 
the system including: 

•	 the oversight of people with disability 
living in SRS is inadequate 

•	 neglect

•	 the number of incidents reported by 
TAC clients not captured by the TAC; 
and the TAC does not receive any 
reports regarding their clients in SRS. 

70. The evidence in this investigation confirms 
the findings of phase 1: that there is a 
critical role for advocates to assist people 
with disability. The importance of this 
was evident in many of the stories where 
people were afraid to complain or faced 
difficulties in doing so. 

71. However, since 2003, state funding for 
individual advocacy has only risen in line 
with the consumer price index, despite the 
number of people with disability growing 
from 323,000 to 364,900 in 2012; an 
increase of 41,000. As I recommended 
in phase 1, there is a pressing need for a 
comprehensive assessment of the need 
for advocacy services in Victoria to better 
support people with disability.
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1. Scope and methodology

1.1 Terms of reference
72. I released the terms of reference for my 

investigation on 2 March 2015:

Terms of reference

The investigation will consider the 
adequacy of the processes for reporting 
and investigating allegations of abuse in 
the disability sector in Victoria.

The focus is the reporting of abuse and  
not specifically its causes. Trends or 
themes relating to the management and 
reporting of abuse may indicate causes, 
which may be considered as part of the 
investigation, but this is secondary to our 
key focus.

‘Abuse’ for the purposes of this 
investigation is an incident which would 
require reporting to the DHHS [the 
department] or the TAC. This includes:

•	 an incident that has resulted in a 
serious outcome, such as a client 
death or severe trauma, or

•	 events that threaten client or staff 
health, safety and wellbeing.

Examples of the types of incidents we  
may consider include:

•	 physical assault

•	 sexual assault

•	 injury

•	 management of a medical condition.

The investigation will also consider 
whether allegations of abuse meeting 
the incident reporting requirements have 
either not been reported, or reported as a 
‘non-critical incident.’

Phase 1
1. The effectiveness of the statutory  
 oversight mechanisms in reviewing  
 incidents and reporting on deficiencies.  
 This includes the work of: 

•	 the Department of Health and  
Human Services (the department)

•	 the Disability Services Commissioner 
(DSC)

•	 the Senior Practitioner – Disability, 
Office of Professional Practice 

•	 Office of the Public Advocate (OPA)  
and Community Visitors 

•	 Authorised Officers 

•	 the Transport Accident Commission 
(TAC) / WorkSafe. 

2. Any gaps in statutory oversight.

Phase 2
The second phase of the investigation will 
look at incident reporting under relevant 
legislation including:

•	 Disability Act 2006 

•	 Supported Residential Services 
(Private Proprietors) Act 2010

•	 Transport Accident Act 1986 

•	 Workplace Injury, Rehabilitation and 
Compensation Act 2013. 

3. The management of incidents that  
 occur involving a registered disability  
 service provider for the purposes of  
 the Disability Act including: 

•	 accommodation 

•	 day service programs 

•	 respite 

•	 advocacy 

•	 individual support.

4. The management of incidents involving 
 a supported residential service under  
 the Supported Residential Services  
 (Private Proprietors) Act. 

5. The management of incidents that  
 occur involving severely disabled  
 workers or compensable clients of the  
 TAC or WorkSafe for the purposes of  
 the Transport Accident Act and  
 Workplace Injury, Rehabilitation and   
 Compensation Act.

1. scope and methodology
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73. My investigation was undertaken in two 
phases so I could prioritise the issues 
relevant to imminent decisions about the 
shape of the National Disability Insurance 
Scheme (NDIS) and the current Victorian 
parliamentary inquiry into abuse in disability 
services. 

74. On 24 June 2015 I tabled in Parliament 
my report, Reporting and investigation of 
allegations of abuse in the disability sector: 
Phase 1 – the effectiveness of statutory 
oversight. This report details phase 2 of my 
investigation.

1.2 Scope
75. As discussed in my phase 1 report, some 

agencies and services were outside the 
scope of this investigation: 

•	 agencies with specific responsibility for 
managing children with disability under 
the Child Protection Program 

•	 educational facilities where people 
with disability learn

•	 mental health service providers 
working under the Mental Health Act 
2014 (people with a mental illness 
living in an SRS are considered as part 
of this investigation; however, a health 
service provider under the Mental 
Health Act is not)

•	 the Home and Community Care 
(HACC) program – providing services 
direct to a person’s home and usually 
managed by local councils (there is 
a complex mix of state and federal 
funding as well as private service 
providers operating under HACC).

76. In addition, I do not have jurisdiction over 
Victoria Police. Consequently, I have not 
directly looked at how Victoria Police deals 
with reports of abuse about people with 
disability. However, I do make observations 
in this report about Victoria Police’s role 
or actions where these are relevant to the 
incident reports I reviewed for phase 2. I 
note that the Victorian Equal Opportunity 
and Human Rights Commission examined 
the experiences of people with disability 
reporting crime to police in its report 
Beyond Doubt.20 

1.3 Approach
77. Phase 1 of this investigation involved: 

•	 analysing information received as part 
of the submissions process 

•	 meetings and interviews with a number 
of disability clients, their parents and 
families 

•	 briefings with representatives from the 
department, the DSC and the TAC 

•	 meetings with the Community Visitor 
regional convenors 

•	 consulting with a number of disability 
groups, advocacy organisations, peak 
bodies and community groups 

•	 attending disability events, including 
the Victorian Advocacy League for 
Individuals with Disability (VALID) 
‘Having A Say’ 2015 Conference, Deakin 
and OPA Safeguarding Forum and 
several VALID self-advocacy network 
meetings 

•	 interviewing key people from various 
oversight bodies

•	 examining extensive documentation and 
material obtained from the department, 
the DSC, OPA and the TAC 

•	 considering and reviewing relevant 
legislation, policies, procedures, 
instructions and standards.

20 Victorian Equal Opportunity and Human Rights Commission, 
Beyond Doubt: The experiences of people with disabilities 
reporting crime – Summary report, July 2014.
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78. The investigation in phase 2 also involved: 

•	 reviewing 357 category 121 
incident reports, and associated 
documentation, for incidents that were 
reported by disability accommodation 
services (DAS) and community service 
organisations (CSO) to the department 
in February and October 2014

•	 reviewing 19 serious incident reports, 
and associated documentation, 
involving the TAC and WorkSafe clients 
that were received by the TAC from its 
registered disability service providers 
from January 2013 to August 2015 

•	 reviewing the TAC’s alleged abuse 
register22

•	 reviewing the information stored 
on the department’s Compliance, 
Registration and Monitoring System 
(CRAMS) database in relation to 42 
notifications of prescribed reportable 
incidents in SRS between July 2012 
and December 2014

•	 making enquiries of the department 
and the TAC in relation to incident 
reports

•	 conducting separate enquiries and 
investigations into specific allegations 
of abuse raised with my office, as 
discussed below. 

79. I am reporting my opinion and the reasons 
to the Minister for Housing, Disability 
and Ageing and to the Secretary of the 
department under section 23(1)(g) of the 
Ombudsman Act 1973. The administrative 
action to which the phase 2 investigation 
relates is the effectiveness of decision-
making processes of the department and 
the TAC as they relate to incidents of 
alleged abuse against people with disability.

21 A category 1 incident is an incident that has resulted in a serious 
outcome, such as a client death or severe trauma.

22 A register implemented by the TAC in November 2014 to capture 
and identify incidents received from service providers, as well as 
any type of abuse concerns that have been raised by TAC clients, 
family/friends, service providers, health or legal professionals, 
TAC staff, and any other person or agency. 

80. In accordance with section 25A(3) of the 
Ombudsman Act I advise that any persons 
who are identifiable, or may be identifiable 
from the information in this report, are not 
the subject of any adverse comment or 
opinion. They are named or identified in this 
report as: 

•	 I am satisfied that it is necessary or 
desirable to do so in the public interest 

•	 I am satisfied that identifying those 
persons will not cause unreasonable 
damage to those persons’ reputations, 
safety or wellbeing. 

81. In order to respect the privacy of people 
with disability and their families, I have 
de-identified the stories throughout 
my report and have not named service 
providers. For these reasons, I have also de-
identified submissions made to my office by 
individuals. These are referred to throughout 
my report by submission number.

1.4 Separate enquiries and 
investigations 

82. During phase 1, I received 78 submissions, 
many of which raised individual complaints 
that required consideration by my office 
outside this investigation. 

83. A number of the submissions raised 
allegations of abuse by workers in state-
funded residential accommodation, as 
well as falsification of records. As these 
appeared to relate to improper conduct 
by public officers, I forwarded them to the 
Independent Broad-based Anti-Corruption 
Commission (IBAC) for determination under 
the Protected Disclosure Act 2012. IBAC 
referred some of these matters back to me.
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84. I also conducted an investigation into a 
complaint about the placement of a 13 year 
old boy in accommodation with adults:

Young boy hurt by adults in the 
home; not attending school

During my investigation, it came to 
my attention that a 13 year old boy 
was living in a group home with 
two adults who had hurt the boy 
on several occasions, and that he 
had not been attending school. I 
conducted a separate investigation 
into this matter, and as a result the 
department made structural  
changes to the accommodation and 
re-established schooling for the boy.

85. The above investigation led me to initiate 
an own-motion investigation into the 
accommodation of children and young 
people with disabilities in homes with adults:

Placement of children and young 
people in accommodation with adults 

In April 2015 I was aware of 14 
children in residential care sharing 
accommodation with adults. Of those, 
four were at least 17.5 years old and had 
been in the accommodation less than 
three months. While these placements 
were reasonable, I conducted a formal 
investigation to explore the decision 
making surrounding the remaining 
children. This involved reviewing all 
documentation regarding placement 
decisions and incident reports for these 
children. My staff also met with our 
liaison at the department, reviewed all 
relevant policy documents, and sought 
advice from the NSW Ombudsman 
about history and policy in the 
equivalent department. 

Evidence to date suggests children 
are accommodated with those 
aged over 18 not through error or 
lack of awareness of potential risk, 
but through a lack of more suitable 
options, or a failure to plan in 
advance of a child turning 18 (and 
thus needing to be moved into adult 
accommodation). 

The department is creating new 
policy in this area, including the 
Roadmap for Reform action plan. 
This is a systemic review of all 
services and programs in the area, 
focusing on early intervention and 
safety in out-of-home care. This 
draft work is ongoing (announced in 
August 2015). The department has 
also recently prepared a practice 
advice stating that there must be 
exceptional circumstances for a child 
to be accommodated with an adult, 
and endorsement will be required 
from the Deputy Secretary.

86. In addition, I am conducting enquiries into 
other complaints alleging:

•	 the withholding of food from 
residents 

•	 assaults on residents by staff

•	 failure to report incidents of assault

•	 misuse of resident funds 

•	 damage by staff to residents’ 
property

•	 failure by the department to respond 
to complaints of abuse.
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1.5 Considerations 
87. In conducting this investigation I am 

mindful of several other activities that have 
a bearing on the timing and scope of my 
investigation, including both state and 
federal inquiries into abuse in the disability 
sector, as well as the rollout of the NDIS.

Victorian parliamentary inquiry 
88. On 5 May 2015 the Victorian Government 

announced the terms of reference of a 
parliamentary inquiry by the Family and 
Community Development Committee 
into abuse in disability services (‘the 
parliamentary inquiry’). The parliamentary 
inquiry’s terms of reference state: 

a.  in particular the inquiry will include  
 but not be limited to: 

 i.  why abuse is not reported or acted  
  upon; and 

 ii.  how it can be prevented.23 

89. The parliamentary inquiry is to be 
conducted in two stages, with stage 1: 

… [to] consider the strengths and 
weaknesses of Victoria’s regulation 
of the disability service system with a 
view to informing Victoria’s position on 
appropriate quality and safeguards for the 
National Disability Insurance Scheme.24  

23 Victorian Parliamentary Inquiry into Abuse in Disability Services, 
Terms of Reference, Received from the Legislative Assembly on 
5 May 2015.

24 ibid.

90. The committee provided an interim report 
on stage 1 on 6 August 2015. Stage 2 of the 
parliamentary inquiry will: 

… consider any further systemic issues 
that impact on why abuse of people 
accessing services provided by disability 
service providers within the meaning of 
the Disability Act 2006 are not reported 
or acted upon.25 

91. A final report is due no later than 1 March 
2016.

Commonwealth Senate inquiry 
92. The Commonwealth Senate Community 

Affairs References Committee also 
conducted an inquiry into violence, abuse 
and neglect against people with disability 
in institutional and residential settings. The 
report was tabled on 25 November 2015.

25 ibid.

1. scope and methodology
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2. Lived experience

93. Around one million people in Victoria have 
a disability.26 This includes about 364,900 
Victorians who have ‘profound’ or ‘severe’ 
disability.  Disability within the meaning of 
the Disability Act includes acquired brain 
injury, intellectual disability and physical, 
sensory and neurological disability. 

94. The needs of people with disability range 
from requiring minimal or no support to 
live independently, to those who need  
full-time care and specialist services.

26 Australian Bureau of Statistics, 44300DO002_2012 Disability, Ageing 
and Carers, Australia: Victoria, 2012, Released at 11.30am Thursday 17 
April 2014, Table 3_1, Accessed online <www.abs.gov.au/AUSSTATS/
abs@.nsf/DetailsPage/4430.02012?OpenDocument>.

95. The disability sector in Victoria is complex, 
and people with disability live and work 
in a variety of settings. The vast majority 
of Victorians with disability live at home. 
Others live in accommodation that is 
delivered by for-profit, not-for-profit 
and government providers, which are 
each subject to a mix of oversight and 
accountability mechanisms.

96. Many people with disability access services 
under the Disability Act. These services are 
provided or funded by the department. 
Figure 1 illustrates the number of people 
and service types by departmental 
geographical division in 2015.
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North 
10,690 people

•	 161 DAS group homes 
with 763 beds

•	 31 CSO: 91 group 
homes with 408 beds

•	 4 DAS-managed 
facility-based respite 
services

•	 11 CSO: 16 respite 
services

•	 32 CSO: 47 day 
services

East 
16,343 people

•	 158 DAS group homes 
with 797 beds

•	 23 CSO: 136 group 
homes with 769 beds

•	 9 DAS-managed 
facility-based respite 
services

•	 7 CSO: 13 respite 
services

•	 25 CSO: 59 day 
services

South 
12,587 people

•	 87 DAS group homes 
with 450 beds

•	 18 CSO: 149 group 
homes with 724 beds 

•	 7 DAS-managed 
facility-based respite 
services

•	 12 CSO: 13 respite 
services

•	 63 CSO funded to 
deliver day services

West 
13,332 people

•	 113 DAS group homes 
with 610 beds

•	 23 CSO: 111 group 
homes with 532 beds 

•	 8 DAS-managed 
facility-based respite 
services

•	 13 CSO: 15 respite 
services

•	 64 CSO: 75 day 
services

Figure 1: The number of people and service types by geographic division, 201527  

27 East as at 30 September 2015; South as at 1 October 2015; North as at 5 October 2015; West as at 12 October 2015. The department does 
not capture information on the total number of people receiving funding for all activities in the disability program. It provided data from 
the National Minimum Dataset, which captures the number of clients of criminal justice services, outreach support, community-based 
respite, facility based respite, supported accommodation, residential institutions, independent living training, behaviour intervention 
services, case management, flexible support packages, therapy, individualised support packages (including day programs) and Futures for 
Young Adults. It excludes people who receive aids and equipment, intake and response and information services.
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2.1 State-funded residential 
accommodation

97. There are more than 5,000 people 
with disability living in state-funded 
accommodation. This is divided into two 
sectors: 

•	 facilities funded and provided by the 
state (DAS), which house around 52 
per cent of people

•	 facilities funded by the state and run 
by CSO, which house the remaining 
48 per cent. Two of the largest are 
Scope and Yooralla. 

Example: A person in state-funded 
residential accommodation

Ms B is in her 60s. She has an 
intellectual disability, epilepsy and 
vision impairment. She requires 
assistance with all daily living 
activities and, while she is mobile 
at home, requires a wheelchair 
when she is out in the community. 
Ms B is non-verbal; however, she 
communicates by making sounds. 
She understands basic directions 
and communicates ‘no’ by resisting 
physical support.

Ms B has lived in a group home for 
eight years with three other people. 
The group home is a ‘sleepover 
model’ and there are three staff on 
duty during peak times. A sleepover 
model involves a staff member 
ceasing their active shift at 10pm but 
remaining accessible to residents, 
and making visual checks on 
residents.

98. There are an additional 113 people with 
disability living in residential institutions28 
and 60 people living in short-term 
contingency housing. An additional 
eight people with disability live at North 
Division’s Disability Forensic Assessment 
and Treatment Service.29 

2.2 Supported residential 
services

99. SRS are privately owned and operated 
residential services where accommodation 
and personal support are provided or 
offered to residents for a fee. SRS may 
be at pension level or ‘pension plus’ level 
(charging fees above the pension).

100. SRS accommodate people across a broad 
age range, which can present resident-
mix issues.30 For example, a young 
person with disability may be housed in a 
predominantly aged care environment. 

101. SRS must be registered with the 
department and comply with the SRS Act 
and its regulations.

102. There are an estimated 4,275 SRS residents 
in Victoria, with just over half (2,308) living 
in pension-level facilities.31  

28 Sandhurst and Colanda Residential Institutions; and the Long 
Term Residential Program.

29 Letter from North Division DHHS to Victorian Ombudsman, 12 
October 2015.

30 Office of the Public Advocate, Community Visitors Annual 
Report 2013–2014, page 18.

31 Market Solutions, 2013 Census of Supported Residential 
Services (SRS) in Victoria, October 2013.
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103. The 2013 Census of Supported Residential 
Services32 in Victoria found that 91 per cent 
of people living in SRS have a disability.33  
It also found:

•	 96 per cent of residents living in 
pension-level SRS have a disability34

•	 residents of pension-level SRS are 
more likely to have a psychiatric 
disability (59 per cent)

•	 the incidence of people with age-
related frailty, disability and drug 
and alcohol problems increased 
significantly between the 2008 
census and 2013 census. 

32 ibid.

33 The use of the term ‘disability’ in this context is broader than 
the definition in the Disability Act 2006. In the 2013 census, 
the term ‘disability’ refers to the following disability types: 
aged related frailty, psychiatric disability, intellectual disability, 
physical disability, drug/alcohol problem, sensory disability, 
acquired brain injury and other.

34 Pension-level supported residential services accommodate 
individuals across all ages. They typically accommodate 
residents aged less than 60 years.

Example: A person in an SRS

Mr E has multiple disabilities, uses 
a wheelchair and requires daily 
assistance with his personal care 
needs, such as dressing and toileting. 
He receives support services through 
a disability agency. Until a few years 
ago Mr E lived independently in a 
public housing unit but, when his 
support needs changed, he moved 
into an SRS.

When Mr E spoke to my officers he 
was extremely distressed. Mr E said 
that he did not feel safe and that 
there were ‘fights, fights, fights all the 
time [at the SRS]’. 

Mr E has been on the department’s 
Disability Support Register for three 
years and has lodged applications 
to move to other supported 
accommodation and to increase his 
individual support package35 (ISP) 
funding. At the time of speaking with 
my officers, Mr E said that he had not 
received an update on the status of 
these applications.

Mr E’s advocate informed my officers 
that the department approved 
Mr E’s application for increased 
ISP funding. He will now receive 
additional support with personal 
care, and be better able to get out 
into the community and take part in 
activities. 

35 An ISP is an allocation of funding to a person with disability 
to assist in the purchase of supports that will best meet their 
needs and achieve their goals.

2. lived experience
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2.3 The Transport Accident 
Commission

104. Under the Transport Accident Act and 
the Workplace Injury Rehabilitation and 
Compensation Act, the TAC is responsible 
for:

•	 funding treatment and support 
services for people injured in 
transport accidents

•	 managing people who have been 
severely injured in workplace 
accidents on behalf of WorkSafe 
Victoria.

105. The TAC manages 1,25336 severely injured 
people who live in a variety of different 
settings. This includes: 

•	 1,108 people living at home or in a 
private residence

•	 128 people living in shared supported 
accommodation operated by TAC 
registered service providers

•	 9 people living in purpose-built 
accommodation37 funded by the TAC 
(TAC facilities)

•	 8 people living in SRS.38

36 As at 12 August 2015.

37 The TAC’s Residential Independence Pty Ltd (RIPL) project.

38 Correspondence from the TAC, dated 12 August 2015.

Example: A severely injured person 
in the TAC facilities

Mr C is in his 40s, has an acquired 
brain injury and is in a wheelchair. 
Mr C is one of nine seriously injured 
clients of the TAC living in purpose-
built shared accommodation funded 
by the TAC as part of its Residential 
Independence Pty Ltd project.39 The 
accommodation is specially designed 
for clients with disability who want 
to live independently, have high 
support needs and are willing to use 
innovative assistive technology.

Mr C lives independently but has a 
carer five days a week. Mr C is able 
to access the community to attend 
rehabilitation and for regular social 
outings.

2.4 Individual support
106. There are approximately 15,000 people 

with disability who have an ISP. An ISP is 
an allocation of funding to a person with 
disability to help purchase supports that 
will best meet their needs. Planning for an 
ISP also takes into consideration the needs 
of family members or carers to maintain 
the caring relationship.40 

39 Transport Accident Commission, <www.tac.vic.gov.au/content/
content/what-the-tac-pays-for/treatment-and-support-
services/residential-independence-pty-ltd/abbotsford-ripl-
units> viewed 9 October 2015.

40 Department of Health and Human Services, Individual Support 
Packages for people with a disability guidelines, June 2014, page 2.
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107. Individual support includes: 

•	 day services

•	 flexible support packages

•	 outreach support

•	 respite.41 

108. Day services can be purchased through 
ISP funding.42 Day services provide 
opportunities for people that support 
their community and social participation, 
and can include skill development and 
recreation. 

109. Community-based respite services are also 
available through ISPs. Respite services 
provide short-term accommodation or 
support for people with disability to enable 
their carers to take a break.

110. The department notes that ISPs have 
been developed as self-directed, flexible 
and tailored support so that people are 
able to exercise the maximum possible 
level of control over their lives, with 
safeguards intended to match their 
needs, vulnerability and circumstances. 
Safeguards in this context are intended 
to provide the necessary level of support 
and are not intended to impose restriction 
upon individuals and families who have 
the capacity to make choices about their 
supports and service providers. 

41 Department of Health and Human Services, Critical client incident 
management instruction - Technical update 2014, April 2014, page 2.

42 Department of Health and Human Services, <www.dhs.vic.gov.
au/for-service-providers/disability/community-and-home-
support/what-are-day-services> viewed on 9 June 2015.

Example: A young man at a respite 
service 

Mr D is a child living with autism 
and a mild intellectual disability. He 
lives at home with his family, but his 
behaviours create a stressful and 
intense home environment, and Mr 
D attends a children’s respite service 
every fortnight. Accessing respite 
provides Mr D’s family an opportunity 
to build their capacity to deal with his 
behaviours.

The children who use this service 
have a range of disabilities, 
predominantly autism. This children’s 
respite has submitted 161 incident 
reports to the department since 2013, 
including 12 category 1 incidents. 
Incidents between the children 
were particularly evident, including 
physical assault and sexual behaviour. 
The majority of incidents related to 
dangerous behaviour.

2. lived experience
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2.5 Abuse in disability 
services

What is abuse?
111. There are variations in the way that ‘abuse’ 

in disability services is defined. Generally 
abuse is described in conjunction with 
neglect. 

112. The National Disability Services Abuse 
and Neglect Hotline43 defines abuse as 
‘the violation of an individual’s human or 
civil rights, through the act or actions of 
another person or persons’.44 The hotline 
defines neglect as a ‘failure to provide 
the necessary care, aid or guidance to 
dependent adults or children by those 
responsible for their care’.45 

113. The department relies on its Critical 
client incident management instruction 
(CCIMI) to manage incidents across the 
human services portfolio. The CCIMI does 
not define abuse specifically in disability 
contexts. However, in relation to child 
protection clients, the CCIMI defines ‘abuse 
in care’ as ‘alleged or actual physical or 
sexual assault where a client in care is 
the victim and the perpetrator is a staff 
member, a carer or a member of the carer’s 
household’.46  

43 The National Disability Abuse and Neglect Hotline (the Hotline) 
is an Australia-wide telephone hotline for reporting abuse and 
neglect of people with disability. It is fully funded by the Australian 
Government through the Department of Social Services.

44 <www.disabilityhotline.net.au/what-is-abuse-and-neglect> 
viewed on 9 October 2015.

45 ibid.

46 Department of Health and Human Services, Critical client incident 
management instruction - Technical update 2014, April 2014, page 27.

114. Neglect is not defined in the CCIMI, 
but ‘poor quality of care’ is defined as 
‘inappropriate behaviour or inadequate 
care by caregivers or staff’.47 In addition, 
the department’s Critical client incident 
management summary guide and 
categorisation table 2011 identifies a 
‘category one poor quality of care’ as ‘the 
failure to care adequately for a client to 
the extent that the health, wellbeing and 
development of the client is significantly 
impaired or at risk’.

115. For the purposes of this investigation, 
abuse is an incident that would require 
reporting to the TAC or the department 
under the CCIMI. This includes:

•	 physical assault

•	 sexual assault

•	 injury (such as unexplained injury)

•	 poor quality of care.

116. The investigation focused on category 1 
incidents, as these incidents have resulted 
in serious trauma (as per the category 1 
definition). 

47 ibid., page 29.
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How common is abuse?
117. In phase 1, I sought a clear picture of the 

scale of abuse in the disability sector in 
Victoria. However, there is no single source 
of information or common framework 
for reporting abuse. Instead, my officers 
looked at a range of data in a number of 
formats from a number of bodies, such as 
the department, the DSC and Community 
Visitors. This data includes ‘critical 
incidents’ within services directly provided, 
funded or registered under the Disability 
Act, ‘prescribed reportable incidents’ in 
SRS, ‘serious incidents’ reported to the TAC 
and notifications by Community Visitors to 
OPA.

118. The data available is recognised in national 
and international research as the ‘tip of the 
iceberg’.48 This is largely because of the 
barriers people with disability experience 
in reporting abuse ‘such as fear of losing 
services or not being believed, reliance 
on assistance for day to day support, 
language or communication difficulties 
and lack of awareness of rights and what 
constitutes abuse’.49 

119. National and international research 
consistently report that people with 
disability are more likely to experience 
abuse than the general population:

48 Barr, L. C., 2012. Learning from Complaints - Occasional Paper 1. 
Victoria: State of Victoria, 2012, page 8.

49 ibid.

•	 children with disability are 3 – 4 times 
more likely to be mistreated than 
children without disability50 

•	 adults with intellectual disability are 
more than twice as likely to be victims 
of personal crimes than the general 
population, and more than 10 times 
more likely to be victims of sexual 
assault51 

•	 ‘people with disability – particularly 
people with an intellectual disability, 
cognitive, communication and/or 
sensory impairments, high support 
needs, and behaviours of concern – 
are much more likely to experience 
abuse, including physical and sexual 
assault, than the general population.’52 

120. Research conducted with Victorian 
and Tasmanian disability workers also 
demonstrates a concerning level of abuse 
experienced by people with disability. 
In response to a Health and Community 
Services Union survey,53 46 per cent of 
disability workers in Victoria and Tasmania 
reported witnessing violence, abuse or 
neglect against people with disability by 
other staff. A further 18 per cent said that, 
while they had not witnessed such abuse, 
they knew colleagues who had. Fifty-five 
per cent of respondents said that staff-
to-client abuse occurred frequently or 
occasionally. 

50 Sullivan, P. & Knutson, J., 2000. Maltreatment and Disabilities: 
A Population Based Epidemiological Study. Child Abuse and 
Neglect, vol. 24, no. 10, pages 1257–1273.

51 Murray, S. & Powell, A., 2008. Sexual assault and adults with a 
disability: Enabling recognition, disclosure and a just response. 
Australian Institute of Family Studies.

52 Barr, L. C., 2012. Learning from Complaints - Occasional Paper 1. 
Victoria: State of Victoria.

53 Health and Community Services Union, Response to NDIA Quality 
and Safeguarding Framework Consultation Paper, May 2015, page 4.

2. lived experience
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3. Reporting framework

121. In phase 1 of this investigation I noted with 
concern that how an incident is reported 
differs depending on the service provider 
or where it occurs. 

122. I discuss below the different purposes 
and requirements for reporting within 
services directly provided or funded by 
the department and registered under the 
Disability Act, for people living in SRS, and 
for TAC clients.

3.1 State-funded residential 
accommodation

Legislation and policies

The Charter of Human Rights 

123. Actions and decisions related to reporting 
and investigating abuse in the disability 
sector can raise human rights issues 
under the Charter of Human Rights and 
Responsibilities Act 2006. 

124. The Charter applies to ‘public authorities’ 
as defined in section 4 of the Act. Section 
4(c) of the Charter provides that a public 
authority undertakes functions ‘of a public 
nature’, when it is working on behalf of 
the state or a public authority (whether 
under contract or otherwise). The Charter 
therefore arguably applies to CSO, as well 
as the department and DAS. The Charter 
does not apply to SRS, which are privately 
run facilities. However, the principles of the 
Charter have been incorporated into the 
SRS Act and its regulations, under with 
which proprietors must comply.

125. Section 38 of the Charter provides that 
it is unlawful for a public authority to 
act, or fail to act, incompatibly with a 
human right contained in the Charter or, 
in making a decision, to fail to give proper 
consideration to a relevant human right.54 

126. Relevant to allegations of abuse in the 
disability sector, section 10 of the Charter 
provides protection from torture and cruel, 
inhumane or degrading treatment. Section 
10 states: 

A person must not be –

(a) subjected to torture; or

(b)  treated or punished in a cruel,  
 inhuman or degrading way; or

(c)  subjected to medical or scientific  
 experimentation or treatment  
 without his or her full, free and  
 informed consent.

127. Section 10 also imposes a positive 
obligation on public authorities to take 
steps to prevent torture and cruel, 
inhumane or degrading treatment. 
According to the European Court of 
Human Rights in the case of Z and Others 
v United Kingdom, the obligation under 
the right to protection from degrading 
treatment requires:

… states to take measures designed to 
ensure that individuals … are not subjected 
to torture or inhuman or degrading 
treatment … [which measures should] … 
provide effective protection, in particular, 
of children and other vulnerable persons 
and include reasonable steps to prevent 
ill-treatment of which the authorities had 
or ought to have had knowledge.55  

128. In some cases, section 9 of the Charter 
may also be relevant, which protects 
the right to life, and, like section 10, 
encompasses a positive obligation on the 
state to safeguard the lives of those within 
its jurisdiction. 

54 Section 3 of the Charter of Human Rights and Responsibilities 
Act 2006.

55 29392/95 [2001] ECHR 333, [73].

‘Incident reporting is vital because people 
with disability usually don’t or can’t 
complain.’
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Protected Disclosure Act 2012

129. The Protected Disclosure Act came 
into operation on 10 February 2013. The 
purposes of the Act are to:

•	 encourage and facilitate disclosures 
of:

•	 improper conduct by Victorian 
public officers, public bodies and 
other persons

•	 detrimental action taken in reprisal 
for a person making a disclosure 

•	 provide protection for persons who 
make those disclosures or suffer 
detrimental action in reprisal for those 
disclosures

•	 provide for the confidentiality of the 
content of those disclosures and the 
identity of persons who make those 
disclosures.

130. Allegations surrounding abuse of people 
with disability by departmental staff 
may amount to a disclosure of improper 
conduct under the Protected Disclosure 
Act and be subject to investigation by my 
office or IBAC. 

Disability Act 2006

131. The Disability Act provides the department 
with a legislative responsibility to support 
the provision of quality disability support 
services. Under the Act, there is a 
commitment to protecting the rights and 
dignity of people with disability. This is 
expressed in the principles of the Disability 
Act as including:

… the rights of people with disability 
to live free from abuse, neglect or 
exploitation.56 

132. Incident reporting is not specified in 
the Act; however, the department has 
developed and implemented policies and 
procedures as a safeguarding mechanism.  

56 Disability Act 2006 (Vic), section 5(2)(b).

The instructions

133. Incidents involving a client of a department 
delivered (DAS) or funded service (CSO) 
are reported in line with the department’s 
CCIMI technical update 2014 and the 
Responding to allegations of physical or 
sexual assault (RAPSA) departmental 
instruction. 

134. The purpose of incident reporting is 
outlined in the CCIMI: 

The key reason for reporting incidents 
is to learn from them and, if possible, 
prevent the future occurrence of similar 
incidents. Without a detailed analysis of 
incidents affecting clients, we may fail to 
uncover problems or situations that are 
potential hazards to clients or staff which 
could have been avoided or mitigated.57  

135. The CCIMI also outlines the aims of the 
incident reporting system including:

•	 ensure timely and effective responses 
are taken to address immediate client 
safety and wellbeing

•	 be accountable to clients for actions 
taken immediately and planned in 
response to their experience of a 
critical incident

•	 ensure due diligence and 
responsibilities to clients are met

•	 support the provision of high-quality 
services to clients through the full and 
frank reporting of adverse events

•	 assure and enhance the quality 
of service and supports to clients 
through monitoring and acting on 
individual incidents as well as trends 
identified through the analysis of 
incident reports

•	 ensure that identified deficits in 
service and support are addressed.58 

57 Department of Health and Human Services, Critical client incident 
management instruction – Technical update 2014, April 2014, page 1.

58 ibid.

3. reporting framework
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136. The RAPSA sets minimum standards for 
supporting victims of physical and sexual 
assault. The aims of the RAPSA are to:

•	 ensure timely and effective responses 
are taken to address immediate client 
safety and wellbeing

•	 support clients who have experienced 
physical or sexual assault

•	 be accountable to clients for actions 
taken immediately and planned in 
response to their experience of an 
assault

•	 ensure due diligence and 
responsibilities to clients are met 

•	 hold perpetrators of physical and 
sexual assault accountable for their 
actions.59 

137. Allegations of physical or sexual assault 
involving clients in disability services must 
be reported to Victoria Police.60  

59 Department of Health and Human Services, Responding to 
allegations of physical or sexual assault: Technical update, 2014, 
page 2.

60 ibid., pages 3–10.

138. As public sector employees, DAS staff 
are subject to the Code of Conduct 
for Victorian Public Sector Employees, 
which requires that they demonstrate 
responsiveness, respect and a commitment 
to human rights. A contravention of the 
code may constitute misconduct,61 and the 
department may take disciplinary action 
for misconduct if a worker fails to report, or 
fails to report on time, under its Managing 
Performance and Conduct in Disability 
Services policy.62 The code and the policy 
do not apply to workers in CSO or SRS. 

Incident reporting 
139. ‘The incident report focuses on the 

moment in time report of an event, 
immediate responses and action to be 
taken.’63

140. Client incident reports are written by the 
most senior staff member present or the 
staff member to whom the incident was 
disclosed. This constitutes parts 1–4 of the 
form.64 At this point, the staff member is 
required to indicate if the incident is either 
category 1 or category 2:

•	 category 1: a serious outcome such 
as client death or severe trauma; to 
be reported to the department within 
one working day 

•	 category 2: an incident that threatens 
the health, safety and/or wellbeing of 
clients or staff65 to be reported to the 
department within two working days.

61 Public Administration Act 2004 (Vic), section 61.

62 DHHS, Managing Performance and Conduct in Disability 
Services (MPC) Policy, February 2015.

63 Response to my draft report from the Department of Health 
and Human Services, dated 10 November 2015, page 1.

64 Department of Health and Human Services, Critical client 
incident management instruction - Technical update 2014, April 
2014, page 11.

65 ibid., pages 11–12.
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141. Category 1 incident reports received by 
disability services between 2010 and 2014 
have increased by 66 per cent, as shown in 
Figure 2.66 

142. In February and October 2014, the 
sample periods for my investigation, 
the department received 357 category 1 
incident reports. Of the 357:

•	 81 related to illness

•	 62 related to deterioration of known 
medical condition 

•	 47 related to injury

•	 35 related to staff-to-client physical 
assault 

•	 14 related to staff-to-client sexual 
assault

66 Figures taken from email from the Department of Health and 
Human Services to the Victorian Ombudsman, 6 February 2015.

•	 12 related to poor quality of care

•	 6 related to client-to-client sexual 
assault 

•	 4 related to client-to-client physical 
assault

•	 96 related to other incidents.

3. reporting framework
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143. Table 1 shows the number of category 
1 incident reports received by the 
department in February and October 2014 
by division and, where specified on the 
incident report, by program. As is evident 
from the two months of data the majority 
of category 1 incident reports related to 
residential accommodation services.

144. Part 5 of the form is completed by a 
delegated management representative 
of the service provider, who records a 
summary of the incident, the response 
of the service provider and any action 
taken or proposed to prevent recurrence. 
The service provider then faxes the 
form, whether they are DAS or CSO, to 
the designated divisional office in the 
department.67  

Table 1: Category 1 incident reports by division and program for February and October 2014

Program North East South West Total

Individual support 
(including day programs 
and respite)

25 29    19 20 93

Residential 
accommodation services

85 82 46 37 250

Information and planning 1 1

Targeted services 1 1 2 4

Program not identified 1 2 2 4 9

Total 112 115 67 63     357

67 Department of Health and Human Services, Critical client incident 
management instruction – Technical update 2014, April 2014, page 12.

145. Once received by the department, incident 
reports are assessed by the area manager 
(DAS manager or Local Connections 
manager for CSO reports) and the area 
director, who complete parts 6–8 of the 
form. The area manager must quality check 
the report, which requires consideration 
of the incident type and category. They 
must also consider further actions to be 
taken, identify any program management 
failures and consider any referrals such as 
to the Disability Services Commissioner. 
Finally the area director must consider 
any method of review – for example, a 
Quality of Support Review (QoSR) – and 
whether an email alert is required to notify 
the minister and their office. At the end of 
each part, divisional staff must endorse the 
report form.
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146. Following a report, an incident may be 
subject to a range of reviews including 
the QoSR, Promoting Better Outcomes 
practice review or a service review  
(see Figure 3). 

These are identified on a case-by-case 
basis but may also be triggered by one 
of the department’s new safeguarding 
initiatives, introduced during the timeframe 
of this investigation. These are described in 
more detail in the Investigation and review 
section of this report.

3. reporting framework

Incident occurs

Respond to immediate needs 
of the individual involved

The most senior staff member present, or 
the staff member to whom the incident was 

disclosed, records the incident using the 
client incident report form (parts 1–4)

The delegated management representative 
records a summary of the incident, the 
response to the incident and action to 

prevent reoccurrence (part 5)*

The completed client incident report is  
faxed to the designated divisional office

Divisional office enters incident report  
into database

Senior department staff assess whether:
•	 all appropriate actions taken
•	 immediate needs of client addressed
•	 any program management failures
•	 any follow up required 
•	 steps need to be taken to prevent 

reoccurrence

Department follows up on any relevant  
issues

Incident may be referred for a  
practice/service review

Area Director 
notifies relevant 

parties of incident 
where required 
including the 

Disability Services 
Commissioner

Department 
conducts a Quality  
of Support Review  

(staff-to-client 
assault or 

unexplained injury)

Assault is reported to police where 
appropriate

Refer to Responding to allegations 
of physical or sexual assault

Service provider offers CASA 
support to the individual  

(for incidents of sexual assault)

Service provider facilitates 
investigation  

(internal/external/forensic)

Service provider notifies  
relevant external bodies  
ie. Coroner, WorkSafe

Figure 3: Department incident reporting and response process

* All service providers are required to maintain an incident register and undertake regular analysis of incident information.
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147. For CSO, incident reporting has a 
contractual dimension. They are 
required under the terms of their service 
agreements to undergo an independent 
review every three years, in which they 
must demonstrate compliance with 
the department’s four service delivery 
standards,68 including that services are 
provided in a safe environment for all 
people free from abuse, neglect, violence 
and/or preventable injury.69 The North 
Division has advised my office that ‘[t]o 
satisfy this Standard the service provider 
must have clearly documented policies 
and processes for responding to potential 
or actual harm, abuse, neglect, violence or 
injury’.70 CSO are also subject to an annual 
desktop review that assesses service 
performance including incident reporting 
requirements. 

3.2 Supported residential 
services

Legislation and policies
148. The objective of the SRS Act is to 

protect the safety and wellbeing of 
residents.71 The SRS Act recognises a 
resident’s right to freedom from abuse, 
neglect or exploitation,72 with minimum 
accommodation and personal support 
standards detailed in regulations.73 

68 Refer to <www.dhs.vic.gov.au/about-the-department/
documents-and-resources/policies,-guidelines-and-legislation/
human-services-standards>, viewed 15 October 2015.

69 Department of Human Services Standards, June 2011, Standard 3.5, 
page 4.

70 Letter from North Division DHHS to Victorian Ombudsman,  
11 August 2015, page 1.

71 Supported Residential Services (Private Proprietors) Act 2010 (Vic), 
section 6.

72 Supported Residential Services (Private Proprietors) Act 2010 (Vic), 
section 7(2)(a)(v).

73 Supported Residential Services (Private Proprietors) Regulations 
2012 (Vic), Schedule 9, section 3(1).

149. Under the Act, it is mandatory for SRS 
proprietors to report any prescribed 
reportable incident74 occurring at, or in 
relation to an SRS, to the department by 
the end of the next business day. Failure to 
do so can result in a penalty.75  

150. AOs are responsible for regulating SRS. 
The department stated:

As regulators, authorised officers of 
supported residential services are 
responsible for monitoring compliance 
with the Supported Residential Services 
(Private Proprietors) Act 2010 and its 
regulations to achieve the objective of the 
Act: to protect the safety and wellbeing of 
residents in supported residential services. 
This role is underpinned by a risk-based 
regulatory framework. This framework 
supports authorised officers and the 
Supported Residential Service program 
in the department to provide information, 
guidance and build the capacity of 
proprietors of supported residential 
services when undertaking registration, 
monitoring and enforcement activities. 

The role of the authorised officer is 
complementary to the role of Community 
Visitors, case managers, and supporting 
connections workers in improving 
outcomes for residents of supported 
residential services. The Supported 
Residential Services (Private Proprietors) 
Act 2010 does not confer any case 
management role on proprietors or on 
the department in its role as regulator and 
administrator of the legislation.76 

74 Supported Residential Services (Private Proprietors) Regulations 
2012 (Vic), section 50.

75 Supported Residential Services (Private Proprietors) Act 2010 
(Vic), section 77(3) and Supported Residential Services (Private 
Proprietors) Regulations 2012 (Vic), section 52.

76 Response to my draft report from the Department of Health 
and Human Services, dated 10 November 2015, page 1.
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151. The purpose of this incident reporting is 
outlined in the Department of Health’s 
Incident reporting instruction (updated 
May 2013) and mirrors the CCIMI: to learn 
from incidents and, if possible, prevent 
their recurrence.77 However, in April 2014 
the department conducted a review and 
determined that SRS should be removed 
from the scope of the incident reporting 
instruction. A department factsheet for 
AOs and regional directors stated this 
was due to ‘the legislative framework 
governing SRS proprietors, and the 
absence of a direct funding relationship 
between DH [Department of Health] and 
SRS proprietors’.78 The May 2013 incident 
reporting instruction has not been updated 
to reflect this change. 

Incident reporting
152. Under the SRS Act, SRS proprietors are 

required to keep records of prescribed 
incidents, which are defined in the SRS 
regulations as ‘any event that threatens the 
safety of a resident or staff’.79 These are to 
be made available to Community Visitors.

153.  An SRS proprietor must notify the 
department of prescribed reportable 
incidents. These are:

•	 the unexpected death of a resident

•	 the serious injury of a resident

•	 a fire or other emergency event

•	 an alleged serious assault, either 
physical or sexual.

77 Department of Health, Incident Reporting Instruction, May 2013, 
page 2.

78 Department of Health, Change to incident reporting for SRS. 
Fact sheet for SRS Authorised Officers and Regional Directors, 
10 April 2014.

79 Supported Residential Services (Private Proprietors) Regulations 
2012 (Vic), regulations 44 and 45.

154. Usually notifications of prescribed 
reportable incidents are made through a 
phone call to an AO at the department. 
There is no requirement for a written 
report. In response to my draft report the 
department stated:

Current practice has been that authorised 
officers generally do not request a copy of 
the SRS’s incident record required to be 
kept by the proprietor. However, these are 
sometimes provided to the department by 
proprietors of SRS.80 

155. Prior to April 2014 the AO completed a 
category 1 incident report form when a 
notification was made; however, this is no 
longer the case. 

156. The AO then completes a prescribed 
reportable incident form capturing basic 
information about the incident and the 
proprietor’s response and then transfers 
this information to the CRAMS database, 
together with records of any follow-up 
actions by the AO.

157. Between July 2012 and December 
2014, SRS submitted 134 notifications 
of prescribed reportable incidents to 
the department. Forty-two of these 
notifications were analysed for the 
purposes of this report. 

Of the 42 notifications, there were:

•	 10 of unexpected death

•	 6 of serious injury

•	 6 of fire or another emergency 

•	 20 of alleged serious assault, 
including 14 allegations of sexual 
assault and 6 of physical assault. 

80 Response to my draft report from the Department of Health 
and Human Services, dated 10 November 2015, page 5.
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40 www.ombudsman.vic.gov.au

3.3 The TAC and WorkSafe

Legislation and policies
158. Under the Transport Accident Act and 

the Workplace Injury Rehabilitation and 
Compensation Act, the TAC is responsible 
for:

•	 funding treatment and support 
services for people injured in 
transport accidents

•	 managing people who have been 
severely injured in workplace 
accidents on behalf of WorkSafe 
Victoria.81

159. The TAC requires CSO82 and TAC 
facilities accommodating TAC clients to 
be independently registered with the 
TAC under the Provider Registration 
Requirements for Provision of Disability 
Services (the registration requirements). 
The TAC’s registration requirements83 set 
standards for reporting serious incidents 
by TAC registered providers.

160. Few TAC clients are accommodated 
in department-funded CSO. Where 
an allegation of abuse involves a TAC 
client in a department-funded CSO, 
the department’s CCIMI applies to the 
provider, and the report is provided to the 
department. It is also provided to the TAC 
under the registration requirements and 
subject to the TAC’s review processes. 

161. A majority of TAC clients living in 
supported accommodation live in CSO 
that are not department-funded or in TAC 
facilities. Incidents involving such clients 
are reported to the TAC only; they are not 
reported to the department.

81 TAC and WorkSafe clients from here on are referred to as ‘TAC 
clients’ for ease of reference.

82 TAC-registered providers.

83 TAC, Application for Registration, introduced September 2014.

162. Under the requirements, TAC-registered 
providers are required to notify the TAC of 
a ‘serious incident’ within one business day. 
Serious incidents are of the same order 
as those that would be reported by other 
providers to the department under its 
CCIMI. They are defined as:

•	 the death of or serious injury to a 
client

•	 allegations of or actual sexual or 
physical assault of a client 

•	 significant damage to property

•	 serious injury to another person 
caused by a person with disability.84 

163. My officers asked the TAC about the basis 
of its reporting requirements for TAC-
registered providers. In response, the TAC 
stated that its registration requirements 
are ‘based on the DHHS incident report 
guidelines and are further reinforced by the 
TAC Shared Supported Accommodation 
policy’.85

164. The TAC’s Supported Accommodation 
Services policy also states that:

… TAC registered providers must have 
and use a fully documented Incident 
Reporting Procedure categorized by 
severity. The provider must notify the 
TAC of all serious incidents involving TAC 
clients before the end of the business day 
after the serious incident occurs.

84 TAC, Application for Registration, introduced September 2014.

85 Correspondence from the TAC, dated 12 August 2015, page 10.
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165. The TAC’s registration requirements do 
not stipulate the use of a specific incident 
report form when reporting serious 
incidents. In response to questions on this 
during my investigation, the TAC said it 
considers incident reporting to be:

… a standard industry practice, consistent 
with other funders, and does not specify 
the format of incident reports and accepts 
a range of forms. If a provider requests 
guidance on which form to use to report a 
serious incident, the TAC directs them to 
use the DHHS form and processes.86

166. However, in response to my draft report, 
the TAC stated:

As part of the review of the TAC/
WorkSafe provider registration 
requirements, the TAC will implement 
its own incident report form for use in 
reporting serious incidents involving 
TAC/WorkSafe clients. The form will be 
accessible on the TAC website.87

167. SRS are not required to be independently 
registered with the TAC. Therefore, 
incidents involving TAC clients in SRS 
are not subject to the TAC’s registration 
requirements.88

Incident reporting
168. My officers asked the TAC to provide all 

serious incident reports involving TAC and 
WorkSafe clients that were received by 
the TAC from TAC-registered providers 
from January 2013 to August 2015. The 
TAC provided 17 incident reports. Only one 
incident involved allegations of staff-to-
client assault.

86 Correspondence from the TAC, dated 12 August 2015, page 8.

87 Response to my draft report from the TAC, dated 10 November 
2015, page 2.

88 Correspondence from the TAC, dated 28 August 2015, page 1.

169. Given the low number of reports, my 
officers requested confirmation from the 
department of all incident reports involving 
TAC clients who are joint clients of the 
department for the corresponding period. 
In response, the department provided my 
office with a further two serious incident 
reports. 

170. My review of the 19 incident reports 
identified:

•	 the most common incident (8) was 
hospitalisation for treatment related 
to the person’s injuries

•	 3 incident reports related to a person 
who had attempted suicide on 
multiple occasions

•	 1 involved allegations of staff-to-client 
assault

•	 1 incident report related to a person 
missing from the shared supported 
accommodation facility.

171. Despite TAC clients being cared for by 
a number of different TAC-registered 
providers, 15 of the 19 serious incident 
reports were received from one provider.89 

89 Correspondence from the TAC, dated 12 August 2015.

3. reporting framework



42 www.ombudsman.vic.gov.au

4. Issues with incident reporting

172. This investigation has identified a number 
of issues with incident reports regarding 
how they are written, communicated and 
actioned. 

173. There have been a number of reviews in 
the last decade raising similar concerns in 
relation to the reporting and response to 
abuse allegations in the human services 
portfolio, shown in Figure 4 and including 
the following:90 

•	 Four investigations by the former 
Victorian Ombudsman:

•	 Improving responses to allegations 
involving sexual assault (March 
2006) found inconsistent 
understanding of reporting 
requirements across government 
agencies and difficulties in 
identifying systemic issues. The 
report recommended whole-
of-government data analysis of 
reported incidents and training 
for disability workers to improve 
their responses to reports of sexual 
assault.

•	 Own motion investigation into 
the Department of Human 
Services Child Protection Program 
(November 2009) identified 
significant concerns with the 
effectiveness of the department’s 
response to allegations of child 
abuse and neglect. The report 
included recommendations 
designed to increase the level of 
scrutiny for incidents of abuse and 
neglect and to increase systematic 
analysis of incident reports.

90 Ombudsman Victoria, Improving responses to allegations 
involving sexual assault, March 2006; Ombudsman Victoria, Own 
motion investigation into the Department of Human Services 
Child Protection Program, November 2009; Ombudsman Victoria, 
Investigation into Child Protection Program – Out of Home Care, 
May 2010; Disability Services Commissioner, Inquiry into the 
DHS QoSR processes for staff to client assaults in DHS Disability 
Services, October 2011; VAGO, Residential Care Services for 
Children, March 2014; DHS, Complaints, Incident Reporting and 
DINMAs (CID) Project: Solution – Findings, January 2009; DHS, 
Strengthening Incident Reporting Improvement Plan Stage One 
2009–2010, September 2009; DHS, Strengthening departmental 
critical client incident management (CCIM) approach 2013–2014, 
November 2013; DHS, Client Incident Reporting – End to End 
Solution, August 2014; KPMG, Independent Review of the 
Department of Human Services Critical Client Incident Response 
and Management Approach, Final report, December 2014.

•	 Investigation into Child Protection 
– Out of Home Care (March 
2010) found that despite ongoing 
reforms of the out-of-home care 
system, some children do not 
experience placements as the 
secure and safe environment 
they should be. Rather, they are 
subjected to further abuse and 
neglect. The report recommended 
changes to quality of care 
guidelines and data analysis, 
as well as increased oversight 
arrangements.

•	 Assault of a Disability Services 
Client by Department of Human 
Services (March 2011) found 
that a person with disability in 
supported accommodation was 
‘dragged’ along the floor by two 
departmental staff members, 
causing a serious injury that 
required medical treatment. The 
staff members reported that the 
injuries were self-inflicted. Medical 
treatment was not sought for more 
than 24 hours. The investigation 
found that the department failed 
to respond adequately to the 
incident. This report recommended 
disciplinary action against several 
staff and that the department 
consider implementing a web-
based reporting system for 
incident reporting to provide a 
more efficient and immediate 
reporting process that includes 
an electronic audit trail or log of 
events. 



43

•	 The DSC’s Inquiry into the DHS 
QoSR processes for staff-to-
client assaults in DHS disability 
services (2011) recommended 
the adoption of a person-centred 
approach to allegations of abuse 
and the development of a suitability 
assessment process for disability 
workers.

•	 Several department-commissioned 
reviews identified a range of options 
to improve the incident reporting 
process and data analysis:

•	 Complaints, Incidents and DINMA 
project, 2008

•	 Strengthening incident reporting, 
2009

•	 Refocused incident reporting, 2011 

•	 Strengthening the critical client 
incident management approach, 
2013

•	 CCIM System Redevelopment 
Project, 2014.

•	 The National Disability Services’ 
Critical Client Incident Management 
System Review (January 2014) 
concluded that the department’s 
reporting system was flawed. The 
review identified opportunities 
for improvement in relation to the 
incident report form, the need for a 
portal/database to replace paper-
based reporting and the need 
to improve feedback to service 
providers.

•	 The Victorian Auditor-General’s Office 
report Residential Care Services for 
Children (March 2014) recommended 
improved systems and processes for 
collecting and analysing information, 
including the removal of inefficiencies 
and manual data entry.

•	 Most recently, KPMG’s Independent 
Review of the Department of 
Human Services Critical Client 
Incident Response and Management 
Approach, Final Report (December 
2014) reviewed the end-to-end 
incident reporting and management 
process. It found that the department 
is ‘failing to meet the stated aims of … 
[its incident reporting framework] and 
to adequately mitigate risks arising 
from critical incidents’.91  

174. These concerns relate to the department’s 
reporting and management of incidents in 
DAS and CSO. However, the concerns are 
also relevant to the TAC, which refers TAC-
registered providers to the department’s 
form and processes. 

91 KPMG, Independent Review of the Department of Human 
Services Critical Client Incident Response and Management 
Approach, Final report, December 2014, page 4.
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Figure 4: Timeline of reviews
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4.1 Purpose of reporting
175. As set out above, the purpose of incident 

reporting as articulated by the department 
is to learn from events and, if possible, to 
prevent their recurrence.92 The process 
also aims to ‘ensure timely and effective 
responses are taken to address immediate 
client safety and wellbeing’.93 

Learning from reports
176. In order for disability providers to learn, 

the department must provide them with 
feedback on their incident management. 
Previous reviews of the incident reporting 
and management system question whether 
the department achieves this aim. For 
example, the National Disability Services 
(NDS) review in January 2014 stated: 

There is minimal feedback from DHS 
regarding notifiable incidents which 
hinders opportunities for continuous 
improvement. All CSO’s interviewed 
indicated that feedback from DHS is, 
in most instances non-existent or very 
sporadic. Some DHS regions were 
identified as better than others.94 

177. This theme was repeated in the December 
2014 KMPG review,95 which stated:

Stakeholder consultations with the funded 
sector revealed a deep frustration that 
there is significant effort expended by 
agencies to provide vast amounts of 
information to DHS in incident reports, 
but almost no feedback of trends, 
performance, or patterns identified from 
that information.

92 Department of Health and Human Services, Critical client incident 
management instruction – Technical update 2014, April 2014, page 1.

93 ibid.

94 National Disability Services Victoria, Critical Client Incident 
Management System Review, January 2014, page 3.

95 KPMG, Independent Review of the Department of Human 
Services Critical Client Incident Response and Management 
Approach, Final report, December 2014, page 89.

178. Learning from incident reports requires 
data collection and analysis. Prior to recent 
changes in the oversight of incidents, 
incident reports96 were entered into the 
department’s document management 
system via manual data entry. At interview, 
the department’s former Executive Director 
of Service Design and Operations and the 
Executive Director of Community Services 
acknowledged that manual data entry was 
‘inefficient and ineffective’ and that there is 
a risk of error.97 

179. According to the KPMG review, 
departmental divisions created multiple 
systems to review and analyse incident 
reporting data to identify trends and 
improve reporting practice.98 This was 
criticised in the KPMG review: 

… the analysis of incident data currently 
occurs in the absence of benchmarks 
and consideration of incident outcomes, 
which means that DHS is relying 
on unsubstantiated reports and 
unsophisticated analysis, thus limiting the 
usefulness of the information produced. 
There is an absence of guidance and 
counting rules regarding how aggregate 
data should be used and analysed, and 
the lack of a centralised ICT system 
with reporting capability has led to 
the establishment of multiple ‘shadow 
systems’ for conducting analysis, resulting 
in a lack of comparable data across the 
state.99 

96 Including incident reports analysed by my officers in February 
and October 2014.

97 Interview with the Department of Health and Human Services, 
13 October 2015.

98 KPMG, Independent Review of the Department of Human 
Services Critical Client Incident Response and Management 
Approach, Final report, December 2014, page 15.

99 ibid., page 7.
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180. The inadequacy of incident reporting data 
was also raised in one submission to my 
investigation:

Incident reporting is not new – it has been 
a requirement in one form or another for 
over 30 years. Therefore the collection 
and categorisation of incident reporting 
data is something which can reasonably 
be assumed to be well-established. 
Yet despite what are identified by the 
department as significant responsibilities 
of Central Office in terms of incident 
report data informing decision-making, 
the department does not have the 
information in a format which allows them 
to use such information as a management 
tool.100 

181. This sentiment was echoed in comments 
from a regional CSO, which linked the 
provision of feedback to an electronic 
reporting system:

It would … facilitate more efficient sorting 
of information to check for systemic 
or structural problems and the ability 
for reports to be produced specific to 
individual providers, across regional areas 
and/or State-wide. Incident Reporting has 
the potential to be and should be viewed 
as much more than a risk management 
formality.101  

182. While incident reports are still entered 
manually into the department’s TRIM 
database, they now undergo analysis via 
the department’s Critical Incident Analysis 
(CIA) tool. The department’s improvements 
in relation to data collection and analysis 
are discussed later in my report.102  

183. The following case demonstrates concerns 
about the lack of feedback provided to 
service providers. In this case there was 
no record that feedback was given to the 
service provider. 

100 Submission 33, 24 December 2014.

101 Email from CEO of regional CSO to Victorian Ombudsman, 19 
October 2015.

102 See page 121 for more information about the department’s data 
analytics tool.

Ms M’s story: ‘must just bruise 
easily’ 

Ms M lives in a group home and 
attends a day service, both run 
by the same CSO. She has mild 
cerebral palsy. She understands 
basic communication and uses 
some sounds, gestures and facial 
expressions to communicate. 

At Ms M’s day program, staff member 
A reported witnessing staff member 
B tip the chair in which Ms M was 
seated, moving Ms M forward and out 
of the chair. Ms M threw out an arm, 
making contact with staff member 
B’s chest, and moved backwards 
to sit in the chair. Staff member B 
grabbed Ms M’s upper arms from 
behind and pushed her forcibly 
towards the door. Ms M made loud 
yelling noises as the staff member 
pushed her. Outside the building, 
staff member B again grabbed Ms 
M’s arms from behind and pushed 
her along the path. Staff member 
C, who witnessed the incident, is 
alleged to have said, ‘If that’s not 
manhandling what is?’

Later that day witnesses saw the 
client had bruises and scratches 
on one arm. When staff member A 
drew the attention of staff member 
B and another staff member to these 
injuries, staff member B allegedly 
stated ‘I didn’t think I grabbed her 
that hard; she must just bruise easily’. 

Notification to police 
The CSO informed Victoria Police 
of the alleged assault and were 
advised by the police that the client’s 
guardian would have to lodge the 
report, not the service provider. 
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Lack of feedback to service provider
The incident report indicated that 
the department’s Local Connections 
staff would ‘clarify with the 
Sexual Offences and Child Abuse 
Investigation Team (SOCIT) the 
process of organisations reporting 
to police’. Part 7 reiterated that there 
be follow-up with SOCIT regarding 
reporting of assault to police. Part 
8 requested advice of the outcome 
of the discussion between Local 
Connections and Victoria Police. 

When asked by my officers whether 
the department provided feedback 
to the CSO about the outcome 
of any discussion clarifying the 
reporting of assault with police, the 
department responded that the 
division’s senior managers raised 
the issue at a quarterly meeting 
with Victoria Police but there are no 
departmental records to support the 
details of the discussions and ‘no 
documented evidence to confirm 
this feedback was passed onto [sic] 
[the CSO]’. 

Escalation to other agencies
The QoSR identified that staff 
member B’s actions warranted a 
report about the use of a prohibited 
restraint to the Office of the Senior 
Practitioner (OSP) via the Restrictive 
Interventions Data System (RIDS).103 
The CSO confirmed that a report 
had been made to the OSP as part 
of the QoSR.

103 RIDS is a departmental database that records and reports 
events of all routine or emergency use of restrictive intervention 
or seclusion.

My officers asked the department 
for further information on this case. 
In response, the department advised 
that the report had not been entered 
into the RIDS database as required 
and as confirmed by the CSO. The 
department advised the report was 
entered into RIDS on 4 August 2015, 
18 months after the incident. 

Support for Ms M
The QoSR states the CSO acted 
appropriately to report the incident 
to Victoria Police. 

It indicates Ms M’s family was 
contacted and told of the allegation 
and investigation. He told the CSO 
‘not to worry about it’ and ‘did not 
know why the CSO was following up 
on the incident’. A family member 
was ‘not happy’ that the police had 
been contacted. When told that the 
incident of restrictive intervention 
had been substantiated, the 
client’s family were ‘surprised’ and 
commented that the client ‘can be a 
bugger’. 

When asked by my officers whether 
advocacy has been required or 
considered for the client, the 
department responded that the 
client’s advocate ‘has been and 
remains her family’, stating:

[The CSO] has determined that 
there is no further requirement to 
engage an advocate external to 
the family, as the family are active 
advocates and act in the client’s 
best interests. 

The staff member was issued a first 
and final warning. Her supervision 
was increased and she was monitored 
by a manager for two months. 

4. issues with incident reporting
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184. My officers examined numerous incident 
reports where there was inadequate 
information or incorrect categorisation of 
an incident, which can have an impact on 
the response to the incident and the level of 
scrutiny. However, for a majority of reports, 
there was no record that feedback was 
given to the service provider about these 
failings, as illustrated in the following case. 

Ms S’s story: heart pain? ‘Relax for a 
while’

Ms S has a known heart condition 
and pacemaker. In response to Ms S 
saying she had pain in her heart, staff 
at the residential accommodation 
service advised her to ‘lay on her bed 
and relax for a while’.104 One hour later, 
after Ms S’s symptoms persisted, an 
ambulance was called and Ms S was 
admitted to hospital. The reporting 
officer categorised the incident as 
a category 2, even though incidents 
resulting in a person being hospitalised 
are automatically category 1.

The manager at the service did 
not raise concerns about the delay 
in calling an ambulance or the 
misclassification of the incident. The 
manager confirmed that she quality-
checked the incident report.

Incorrect categorisation was 
identified in part 6 of the incident 
report by the manager of Local 
Connections. The department 
manager documented that a 
local engagement officer105 would 
need to communicate with the 
service regarding the incorrect 
categorisation of the incident. 

104 Department of Health and Human Services incident report.

105 Local engagement officers act as a liaison between a CSO and 
the department.

No concerns were raised by the 
manager of Local Connections 
about the delay in contacting the 
ambulance and the tick box ‘all 
appropriate or immediate actions 
have been taken in response to 
the incident’ was completed in the 
affirmative. 

The area director commented in 
part 7 of the report that the local 
engagement officer should also 
address with the service the delay in 
calling an ambulance.

Feedback
As per the department’s CCIMI, the 
division has the responsibility of 
‘ensuring, in the first instance, that 
the immediate needs of the clients 
have been met and appropriate 
follow-up actions are taken or 
planned’.106  

The department reported that the 
local engagement officer had a 
conversation with the service after 
the incident to provide feedback 
from the area director on the delay. 
This conversation was not recorded 
or documented. The incident report 
cover sheet, completed by the local 
engagement officer, recorded that 
the service responded to the incident 
appropriately. 

In response to my questions about 
the follow-up action and lack of 
record, the division advised:

The performance quality and 
compliance team in the division is 
currently implementing an audit 
process to enable directors to verify 
follow-up actions in response to 
incident reports.

106 Department of Health and Human Services, Critical client incident 
management instruction – Technical update 2014, April 2014, page 8.
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185. To clarify the feedback process, my officers 
asked that the four department divisions 
set out their approaches to providing 
feedback to service providers on incident 
reports. Each division responded slightly 
differently, some relying on the use of 
emails, file notes, forums and committees 
at the divisional level and others stating 
they had phone conversations or 
responded at the local service level. This 
made it difficult for my officers to confirm 
that feedback was given to service 
providers as appropriate.

186. At interview, the Department’s Executive 
Director of Community Services said 
feedback is provided in various ways, 
including from the department’s Client 
Outcomes and Service Improvement 
team through the QoSR process. She also 
stated that divisions provide feedback to 
individual service providers on the basis of 
aggregate data from incident reports. She 
said feedback would be recorded across 
various records, including safety plans, 
medication plans, house plans or practice 
review reports.

187. In response to the draft report, the 
department stated:

Feedback is provided to CSOs through 
local engagement officers. Area 
management also work closely with CSOs 
and provide regular feedback on a range 
of matters.

CSOs have, as part of their funding 
and service agreement obligations, a 
responsibility to analyse and learn from 
incidents to improve outcomes and their 
service delivery.107 

188. This is inconsistent with the NDS and 
KPMG findings.

107 Response to my draft report from the Department of Health 
and Human Services, dated 10 November 2015, page 6.

Client safety and wellbeing
189. In addition to learning from and preventing 

events, the CCIMI provides that the incident 
reporting and management process aims 
to ‘ensure timely and effective responses 
are taken to address immediate client 
safety and wellbeing’.108 

190. There are a number of comments in 
reports and reviews that suggest the 
department is focused on procedures and 
risk management, rather than ensuring 
client wellbeing, which is one of the aims of 
incident reporting and management. The 
NDS review said the incident management 
system has flaws in understanding 
the ‘nature and causes of incidents’. 
Specifically that:

These flaws create the impression that the 
Department has implemented the system 
to meet their own risk management 
compliance requirements rather than to 
assist their service providers to improve 
outcomes for their client.109 

191. The KMPG review also reported:

There are concerns that responses to 
the most serious incidents may be too 
focused on investigative and reporting 
procedures rather than a client outcomes 
perspective. 110 

108 Department of Health and Human Services, Critical client incident 
management instruction – Technical update 2014, April 2014, page 1.

109 National Disability Services Victoria, Critical Client Incident 
Management System Review, January 2014, page 3.

110 KPMG, Independent Review of the Department of Human 
Services Critical Client Incident Response and Management 
Approach, Final report, December 2014, page 51.
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192. In addition, in its paper, Safeguarding 
People’s Right to be Free from Abuse,111 the 
DSC identified that: 

… responses to incidents of alleged staff-
to-client assaults have a tendency to focus 
on whether or not the alleged assault 
can be ‘substantiated’ for the purposes 
of criminal or disciplinary proceedings, 
and do not also consider the nature and 
impact of the incident more broadly from 
the client’s perspective, and whether the 
client has experienced abuse, a breach of 
their rights, and trauma as a separate and 
equal consideration.112 

4.2 Failure to report
193. In phase 1, I reported that the available 

statistics on reported abuse are regarded 
by many as an underestimate of the abuse 
being committed against people with 
disability. 

194. Some people with disability either do not 
have the capacity to tell someone or they 
have no trusted person they can tell. 

195. OPA put the view that there is under-
reporting of incidents, and a fear of the 
consequences:

The experience of violence is likely 
to be underreported by people with 
disability for reasons including fear of 
repercussions. Possible repercussions 
include family breakdown, fear that 
support services will cease and 
implications for personal care, transport 
and communication assistance that may 
be provided by the perpetrator.113 

111 Disability Services Commissioner, Safeguarding People’s Right 
to be Free from Abuse, 2012.

112 ibid., page 5.

113 Office of the Public Advocate, submission to the Victorian 
Ombudsman, February 2015.

196. As described in one submission:

It seemed that people felt powerless 
or intimidated or were unwilling or 
unqualified to act. The most vulnerable 
residents (those without a voice) were the 
ones who were targeted the most.114 

197. For the above reasons, there is a strong 
reliance on family and service provider staff 
to report abuse.

198. In its paper, Safeguarding People’s Right to 
be Free from Abuse, the DSC discussed the 
importance of a culture that encourages 
reporting: 

The development of positive complaints 
cultures within services, where clients, 
families, advocates and staff are 
supported and feel confident to raise 
concerns, should also be recognised as a 
primary prevention strategy. From DSC’s 
experience, services need to proactively 
address the fear that many clients and 
their families express about speaking 
up and making complaints. Addressing 
these potential barriers to disclosure is a 
key strategy for changing the conditions 
that can allow abuse to occur and be 
perpetuated. Complaints processes 
that empower all levels of staff to raise 
concerns and act on complaints, can also 
play a critical role in addressing the issue 
of ‘bystanders’ to acts of abuse115 … 

199. My investigation has identified a reluctance 
or failure to report by both staff and clients 
or their families. 

114 Submission 71 to the Victorian Ombudsman, 16 February 2015.

115 Disability Services Commissioner, Safeguarding People’s Right 
to be Free from Abuse, 2012, page 14.
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200. Incident reports and submissions from 
staff, family, carers and advocates 
consistently describe this hesitance, citing: 

•	 intimidation

•	 fear of reprisal against the reporting 
staff member, the client and/or their 
family

•	 concern about the reputation of the 
service provider

•	 unease about the impact on the 
subject of the allegation

•	  disempowerment of staff

•	 frustration with the significant 
paperwork associated with reporting

•	 a lack of capacity to identify abuse.

201. Submissions from a range of perspectives 
described a culture that discourages 
reporting.

From OPA: 

Bullying and abuse of residents appears 
embedded in the culture of some services 
where there is an implicit acceptance 
of behaviours that cause harm and a 
reluctance to name this as violence. 
This type of culture may also include 
bullying of staff, intended to discourage 
reporting.116 

From an advocacy body:

… there was a culture of not speaking up 
for fear of ramifications for staff, despite 
their duty of care and relevant policy and 
procedures being in place. The staff are 
rather happy to discuss situations, but 
not to document it. The only discussion 
is off the record: it’s intimidation from the 
system.117 

116 Office of the Public Advocate, submission to the Victorian 
Ombudsman, February 2015.

117 Submission 78 to the Victorian Ombudsman, 18 February 2015.

And a former disability support worker:

… female staff member – completely 
unprovoked, grabbed a client from [sic] 
the hair and dragged this client to the 
bathroom. … [the] staff member was 
aggressive, intimidating … The residents 
were terrified of her.  
… she unashamedly behaved that way in 
front of others – there appeared to be no 
effort by her to conceal her behaviour; the 
‘system’ or culture completely enabled 
her.118  

202. Investigating a failure to report presents 
obvious challenges: we cannot know 
definitively what has not been captured. 
The material set out below is what has 
come to light through eventual incident 
reports and reviews, or expresses a view 
about the reasons for failing to report. The 
themes were strikingly consistent across a 
number of case studies and submissions.

Intimidation and fear of reprisal

203. Fear of reprisal or intimidation were cited 
by staff across the range of service types 
as reasons for failing to report, or failing to 
report on time. 

118 Submission 71 to the Victorian Ombudsman, 16 February 2015.
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204. The case study below is taken from the 
Community Visitors Annual Report 2013–14119 
and demonstrates workers’ concern that 
they would suffer retribution for reporting.

Case study: staff intimidation 
reported to OPA 

An anonymous caller to OPA’s 
Advice Service alleged that a senior 
department house staff member had 
abused a resident twice, resulting in 
a broken left leg the first time and a 
broken knee cap several months later. 
The caller knew of others who had 
witnessed the abuse; however; they 
all wanted to remain anonymous for 
fear of retribution. 

Community Visitors visited and 
found no incident report about 
the most recent injury. Staff were 
concerned about the potentially 
adverse consequences for them if 
they discussed what had happened 
to the resident. OPA was notified and 
referred the matter to the department. 

Community Visitors and senior 
program staff undertook a subsequent 
visit to get more details about the 
situation and encourage anyone who 
had further information to report 
it. This eventually led to some staff 
coming forward with their concerns. 

119 Office of the Public Advocate, Community Visitors Annual Report 
2013–2014, page 9.

The subject staff member was 
subsequently suspended and police 
charges were laid.

In response to my draft report, the 
department stated:

The division worked closely with the 
Community Visitors on the issue. The 
division tried to elicit information from 
the staffing group about the alleged 
abuse with little success. The division 
then arranged for a Community 
Visitor to meet with the staffing group 
as indicated in the case study and 
information was elicited. 

DAS management did reiterate to 
staff the requirements under the 
Residential Services Practice Manual, 
Critical Incident Reporting Instruction, 
RAPSA, Charter of Human Rights 
and code of conduct in relation to 
requirements to report abuse and that 
non-compliance with aforementioned 
policies and code of conduct etc. 
could result in disciplinary action.120 

120 Response to my draft report from the Department of Health 
and Human Services, dated 10 November 2015, page 7.
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205. Further submissions from disability workers 
and advocates also expressed these 
concerns. 

206. An advocacy agency stated:

I am aware that staff in human services 
organisations and healthcare programs 
have concerns that if they report staff with 
whom they work they will find themselves 
as the ‘informant’ being victimised by 
either their co-workers and/or manager 
level up from the staff member who was 
reported … the informant ends up leaving 
because their work environment has been 
made too unpleasant for them to bear.121  

And another stated:

… we had no management support when 
we submitted [two] category one incident 
reports … the matter wasn’t handled we 
feel correctly and instantly, it was hidden 
and we felt we had done something 
wrong.122 

121 Submission 77 to the Victorian Ombudsman, 17 February 2015.

122 Submission 16 to the Victorian Ombudsman, 16 February 2015.

207. In a submission,123 a disability worker 
said they witnessed staff use excessive 
force and demeaning language against 
people with disability in residential 
accommodation: 

… I witnessed a lot of abuse of clients in 
that home … I attempted to report this 
to my immediate supervisor who started 
threatening me with my job and potential 
to gain permanent employment … Other 
employees … had been threatened and 
intimidated by the supervisor.124 

The worker said they did not 
immediately report the abuse 
because they had been warned 
against doing so by their manager. 
When the staff member did report, 
they said their name was revealed 
by the department to the subjects 
of the report, contrary to the 
reporter’s belief that their identity 
was protected under the Protected 
Disclosure Act. The staff member was 
subject to disciplinary action by the 
department for the two-month delay 
in reporting and received a formal 
warning. In a separate investigation 
into this matter, I concluded that, 
while the department’s response 
was unfair in the circumstances, 
the department’s actions did not 
constitute detrimental action under 
the Protected Disclosure Act as the 
disciplinary action was not taken in 
reprisal for the worker’s disclosure. 

123 Submission 52 to the Victorian Ombudsman, 6 February 2015.

124 Submission 52 to the Victorian Ombudsman, 6 February 2015.
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208. This investigation identified several 
instances like the two above where 
penalties were considered or imposed on 
staff who did report but did so outside the 
prescribed timelines. The impact this might 
have on workers’ willingness to report was 
discussed in the recent KPMG Review of 
Safeguarding Practices in East Division 
Disability Accommodation Services, July 
2015:

There were different views about the 
[importance] of timelines for incident 
reports. From the DAS Workforce Group’s 
perspective it is absolutely necessary 
to have penalties for staff who fail to 
report an incident within the specified 
timeline. On the other hand, House Staff 
reported that imposing penalties on an 
individual for making a late incident report 
discourages staff from reporting incidents 
at all, if they have missed the deadline. 
House staff also reflected that this policy 
does not provide staff with enough time 
to reflect on instances where they have 
been uncomfortable with a staff member’s 
behaviour towards residents, but where it 
is not a clear example of physical abuse.125 

125 KPMG, Review of safeguarding practices in East Division 
Disability Accommodation Services, July 2015, page 19.

209. Warnings by management were also 
evident in a further incident report 
examined by my officers.

Ms P’s story: ‘warned off by 
managers’

Ms P lives in a residential service 
operated by a CSO. Ms P has 
an intellectual disability and 
hearing impairment and is able to 
communicate verbally. 

Ms P told a team leader at the 
residence that another staff 
member touched her between her 
legs on two occasions. The CSO 
stood the staff member down, 
pending an investigation; reported 
the incident to Victoria Police; 
notified the client’s guardian; 
followed the process under the 
Disability Worker Exclusion Scheme 
(DWES); and contacted CASA.

The police decided not to proceed 
with charges, stating the client was 
unable to give evidence. The CSO 
proceeded with an investigation 
and, on its completion, terminated 
the staff member’s employment. 
The DSC was informed of the 
outcome of the police and CSO 
investigations. The CSO also notified 
the DWES unit126 in October 2014 
and advised of the outcome of 
the termination of employment in 
December 2014. 

126 The department implemented the Disability Worker Exclusion 
Scheme in September 2014 as a way to ‘protect clients and 
staff’ from persons who are found to be ‘unsuitable’ to work 
with clients of disability residential services.
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The CSO’s investigation, undertaken 
by an external party, found that 
multiple complaints had been made 
against the staff member over 
several years prior to the incident 
by staff, other clients and family 
members at the residence. The 
previous complaints included an 
allegation of inappropriate physical 
contact towards a client and 
aggressive or abusive behaviour 
towards a client. According to staff 
members questioned by the external 
investigator, they had concerns about 
the staff member’s behaviour but ‘felt 
warned off by managers’.

Complaints about the staff member 
in 2010 and 2013 were not reported, 
but monitoring and mentoring of the 
staff member by the organisation did 
occur. A complaint to Community 
Visitors in 2014 resulted in a category 
2 incident report to the department 
in relation to poor quality of care. 
Following another complaint, the 
staff member was moved to another 
residence.

The external investigator concluded 
there were a number of incident and 
complaint management issues:

•	 residents were made to meet 
with the staff member they had 
complained about

•	 residents were interviewed by 
Community Visitors and CSO  
staff while the staff member was  
in the house

•	 no specific disciplinary actions 
were taken against the staff 
member despite numerous staff 
misconduct issues raised from 
2010 to 2014

•	 other staff concerns about the 
staff member were raised in front 
of him during a meeting, making 
the other staff very uncomfortable

•	 residents and staff were advised 
on several occasions to report 
any concerns they had to the 
staff member himself in the first 
instance

•	 the CSO failed to respond 
assertively to complaints about 
the staff member’s behaviour until 
mid-2014.

The investigation recommended that:

•	 the CSO continue to support the 
client and closely monitor her

•	 staff ensure a planned approach 
to informing the client and 
supporting her through any police 
proceedings

•	 the CSO offer an acknowledgment 
and apology to the client and 
her family who made complaints 
against the staff member years 
prior

•	 the CSO acknowledge to staff 
that their ‘strong advocacy for 
their clients is valued by the 
organisation’.

During a QoSR, the CSO informed 
the department that its CEO had 
met with two staff members to 
reiterate that they should have 
been supported more by previous 
management in raising concerns. 
The review also noted the matter 
‘highlighted that moving a staff 
member may resolve concerns in 
one residential service but then 
the problem is moved to another 
residential service’.

4. issues with incident reporting
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210. Another parent and guardian said:

It is my belief there have sometimes 
been other staff working at the house 
who have been aware [the client] was 
being abused, but because of fear of 
management moving them on to work at 
another house, or retribution from alleged 
perpetrators they have not spoken up 
because they are too scared to.127 

211. The following incident of abuse was 
not reported for nine days because the 
reporter said they were intimidated:

Ms G’s story: worker too scared and 
intimidated to report abuse

Ms G is a middle-aged woman with 
multiple disabilities. She lives at a DAS 
group home. One day a staff member 
(the reporter) witnessed Ms G being 
verbally and physically assaulted by 
her casual support worker. Ms G was 
told to shut up many times by the 
worker in an aggressive manner and 
was physically forced to the dining 
table in her chair, resulting in her 
falling to the ground. The reporter 
also witnessed the support worker 
attempting to administer medication 
to Ms G so forcefully that Ms G’s 
lips began to bleed. Following these 
assaults, the worker said to the other 
staff member, ‘I’d better stop or 
someone will report me’. 

The staff member reported the 
incident nine days later stating, 
‘at this point I was feeling scared 
and intimidated by [the worker] … 
because [she] had said she had dealt 
with [Ms G] a lot in the past and 
although I had not been advised of 
these ways from other staff, I was not 
confident to correct her’. 

127 Submission 64 to the Victorian Ombudsman, 12 February 2015.

Action taken against the workers 
involved
On report of the incident, the worker 
was stood down. The next day 
the worker was advised that she 
could work casually at other group 
homes until an investigation was 
conducted. The department’s People 
and Culture Unit determined that 
a serious misconduct investigation 
was not required and that interviews 
with the worker and reporter should 
occur. Ms G was not interviewed and 
the worker denied the allegations. 
Based on interviews with both 
staff members, DAS could not 
substantiate the allegations and thus 
the worker returned to full duties as 
a casual. As the allegation was not 
substantiated, a notification to the 
DWES unit did not occur.

According to a QoSR, the reporter 
of the assaults and the house 
supervisor, who also failed to report 
the assaults, were subject to day-to-
day line management in accordance 
with the department’s staff 
misconduct policy.

Support for Ms G
No medical attention for Ms G was 
sought at the time of the incident. 
When questioned about the assaults, 
the worker claimed Ms G ‘scratched her 
lip and first aid was administered at the 
time it was noticed’. However, there was 
no note of this in Ms G’s health notes. 
DAS management reviewed Ms G’s 
health notes and noted that four days 
after the alleged assaults staff noticed 
a long yellow bruise on Ms G’s left 
shoulder for which no medical attention 
was sought. 
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In response to questions by the 
department’s Client Outcomes 
and Service Improvement (COSI) 
team about how Ms G was 
supported following the incident, 
the DAS house said the woman 
was ‘monitored’ for any changes 
in physical and behavioural 
characteristics in response to the 
incident. 

Staff failed to engage an advocate 
for Ms G and also failed to notify 
Ms G’s family until 15 days after the 
incident. Once notified, the family 
stated they were concerned that 
the incident occurred but were 
happy that DAS were undertaking 
performance management 
measures. 

Notification to police 
DAS staff notified the assault to 
police 15 days after the assault. Ms 
G’s family were not advised that 
they could make a formal report to 
police on Ms G’s behalf. In response 
to this issue, the department’s COSI 
team stated that ‘not informing 
families that they can report matters 
to police or make a complaint on 
behalf of their family member is 
not good practice’. According to 
the department’s QoSR, when DAS 
staff did notify the police of the 
assault, police advised that they 
would not take further action. The 
QoSR recommended that DAS 
management follow up with police 
in relation to this matter and that, 
in future, DAS management should 
contact police as part of incident 
reporting procedure.

In a follow-up QoSR action plan, 
the department stated that the 
requirement for DAS to contact 
police was discussed in a verbal 
briefing to the area director of DAS. 
The action plan stated, ‘General 
concerns [were] raised regarding 
reluctance of Police to pursue 
allegations when [the] victim is not 
able to report/advocate on their own 
behalf’.

Staff training
Recommendations from the QoSR 
also included that staff at the group 
home complete training for incident 
reporting, human rights, code of 
conduct, person-centred planning 
and inclusive communication and 
behaviour supports. 

The department has stated that this 
training has now been provided.

Escalation to other agencies
According to the incident report 
form, the DSC was notified of this 
incident, although 10 days late. 

4. issues with incident reporting
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212. A number of submissions spoke of the 
actual or perceived threat of reprisals 
against staff having a financial impact, 
particularly if they are casual workers, for 
example:

There are staff that are very caring and 
have the best interest of the clients, 
but unfortunately there are those who 
observe abuse and do nothing and those 
that struggle as to whether they should 
report it, be it emotional, physical, sexual 
or restrictive, for fear of retaliation from 
co-workers and loss of shifts, particularly 
if they are employed on a casual basis. 
All staff need to report abuse incidents 
to management or police without feeling 
threatened. Some residential homes only 
have one staff member on the entire 
shift including sleepover, leaving no other 
staff member to report any suspicions to 
management.128 

213. The Health and Community Services 
Union (HACSU) also raised this issue in its 
submission to the parliamentary inquiry 
into abuse in disability services:

HACSU’s research shows casual workers 
are much less likely to report abuse than 
those in secure employment as they 
believe this may potentially put them in 
direct conflict with both co-workers and 
management, making their employment 
more tenuous.129 

128 Submission 29 to the Victorian Ombudsman, 13 February 2015.

129 Health and Community Services Union, HACSU’s submission 
to the Victorian Government’s inquiry into abuse in disability 
services, June 2015, page 5.

214. Some submissions130 went to the lack of 
support for staff when making reports or 
consequent action taken by management. 
Workers reported that they felt unable to 
speak in confidence. One submission from 
a worker in residential services described 
an instruction ‘not to report it and deal 
with it in house.’131 

215. There were comments in a few submissions 
that business reputation was a key 
consideration: 

I witnessed abuse of several men with a 
disability while I was working in the field 
and of course reported it immediately to 
my manager at the organisation I worked 
for. Unfortunately her handling of my 
report was [appalling] and she seemed 
much more worried about saving the 
reputation of her business than pursuing 
the violent offender.132 

216. Another submission described pressure 
from managers not to submit incident 
reports. A support worker in a residential 
service run by a CSO said that staff were 
instructed not to complete incident reports 
but to maintain file notes, and that email 
correspondence from families relating to 
incidents should not be logged as incidents 
but also put on the file.133 

130 Submissions 16, 25 and 38 to the Victorian Ombudsman,  
16 February 2015.

131 Submission 23 to the Victorian Ombudsman, 10 December 2014.

132 Submission 15 to the Victorian Ombudsman, 13 February 2015.

133 Submission 70 to the Victorian Ombudsman, 16 February 2015.
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217. For incidents in SRS, the SRS Act and its 
regulations prescribe a range of matters 
including the definition of an incident, 
requirements for prescribed reportable 
incidents, timeframes for reporting, and 
particulars of records that must be kept 
of all incidents. A manager responsible for 
Community Visitors said:

Widespread perception in Pension Level 
SRS134 [is] that fewer incidents is better 
than more, so much is still not recorded.

This is supported by my investigation, 
which found only 134 incidents reported to 
the department for 4,000 people from July 
2012 and December 2014.135

218. A lack of awareness among DAS staff 
about what to do if their house supervisor 
failed to take adequate action in response 
to a report was raised in the KPMG review 
of East Division DAS:

All house staff [DAS only] considered 
their House Supervisor as the first point 
of call if they were concerned about 
potential abuse or neglect of a resident. 
However, when asked who they would 
tell if the House Supervisor did not act, 
awareness of procedures across houses 
was inconsistent. In a house where staff 
were not aware of the procedures, they 
stated they would contact the Health and 
Community Services Union. This over-
reliance of House Supervisors suggests 
that there is a level of disempowerment 
among some staff which needs to be 
addressed. The notion of contacting 
the Union rather than following the 
clear procedural guidelines about who 
to contact also indicates that further 
training is required to ensure that all staff 
understand their role in responding to 
incidents of suspected or actual abuse.136  

134 Pension-level SRS are those which provide accommodation, 
meals and some services based on residents’ payment of a high 
percentage of their pension.

135 Victorian Ombudsman, Reporting and investigation of 
allegations of abuse in the disability sector: Phase 1 – the 
effectiveness of statutory oversight, June 2015.

136 KPMG, Review of safeguarding practices in East Division 
Disability Accommodation Services, July 2015, page 19.

Staff concerns about the impact of 
reporting

219. The consequences for staff who are 
the subject of a report of abuse can be 
significant. They are likely to be stood 
down pending an investigation, and they 
may be excluded from working in the 
sector if the allegations are substantiated. 
Even if the allegations are disproven, the 
report can have a significant impact on 
the wellbeing of the subject and their 
reputation. The processes required for 
investigation can also disrupt the routine 
of the service. Disability workers may 
therefore be reluctant to report abuse, 
particularly if they are uncertain about 
whether abuse has in fact occurred.

220. A submission from a volunteer Community 
Visitor said:

Potential reporters fear that if their 
suspicion is wrong, another individual 
may be wrongly incriminated … the 
reporter should be assured that they do 
not need to wait in order to have all the 
proof, evidence or facts at hand to justify 
their suspicion. Voicing their suspicion is 
their role, assessing the validity of that 
suspicion is not their role.137 

137 Submission 74 to the Victorian Ombudsman, 13 February 2015.
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221. My investigation also identified that staff 
can side with colleagues or fail to report 
allegations of abuse made by clients:

Mr X’s story: ‘I don’t think [she] 
would do that’

Mr X is a young adult. He lives 
with his mother and attends a day 
service. He is quite independent 
and communicates verbally and by 
using signs and gestures. He has 
a diagnosis of dementia. He has a 
history of behaviours of concern 
relating to violence.

When at the day service, Mr X 
attempted to grab photocopying out 
of the hands of staff member A. Staff 
member A states she told Mr X to 
‘stop’ and stepped back, withdrawing 
her arms and hands. During this 
interaction there was physical 
contact between Mr X and the staff 
member and Mr X told staff member 
A that she ‘hurt’ him. 

Staff member A opened the door to 
find a witness. Staff member B (staff 
member A’s relative) came into the 
room. In a discussion, staff member 
A told Mr X that she did not believe 
she hurt him but that she did have an 
obligation to report the incident. She 
contacted management. 

Mr X maintained throughout the 
afternoon that he had been hurt 
and that staff member A should 
apologise for hurting him. Staff 
member A later drove Mr X home 
and spoke with his mother about the 
incident. An incident report was not 
written by staff members A or B on 
the day. 

Three days after the incident, Mr 
X told staff member C that staff 
member A ‘hit me’, to which C 
replied ‘I don’t think [she] would do 
that’. Staff member C reported this 
conversation to the management the 
next day, noting the alleged incident 
occurred four days before. 

An incident report was completed 
by a service manager, classifying 
the incident as poor quality of care 
(category 2). The incident was re-
classified by a department manager 
as staff-to-client assault, noting the 
DSC should be informed. 

Police were notified of the incident. 
Mr X, accompanied by his mother, 
attended a police station to discuss 
making a statement. Mr X later 
retracted the allegation. 

A QoSR identified that staff initially 
failed to acknowledge or report Mr 
X’s concerns and that it was not 
appropriate for a relative to act as 
a witness or for staff member A to 
drive Mr X home and speak with 
his mother. The review identified a 
number of ‘staff culture and systemic 
issues’ regarding responding to 
allegations of abuse that required 
monitoring.

As a result the day service developed 
a client safety and wellbeing plan to 
be completed by staff in the event of 
an allegation of staff-to-client abuse 
or neglect. Staff also undertook 
incident report training. 

The day service modified Mr X’s 
behaviour response plan to better 
support his individual needs.
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Capacity to identify abuse

222. A number of submissions raised concerns 
about the capacity of disability workers to 
identify abuse. One father of a daughter 
with disability saw it as systemic:

I’m tired of needing to educate 
government authority around what 
constitutes abuse.138 

223. The review commissioned by the 
department into safeguards in the East 
Division in July 2015 identified similar 
concerns:

Staff consistently reported that they 
do not feel confident in their ability to 
recognise the indicators of abuse and 
neglect, and have not received training 
on the topic through either induction, 
compulsory training or professional 
development opportunities. Staff were 
hopeful they would be able to observe a 
change in resident behaviour, if abuse was 
taking place. However, staff reported that, 
even if they did recognise a behavioural 
change, they would not be confident that 
they would draw a link to abuse and/or 
neglect.139 

224. My investigation received evidence that 
training on abuse is not mandatory across 
the sector. While a number of CSO advised 
that they require their staff to attend 
mandatory abuse and neglect training, this 
is not an expectation across all CSO.

225. A failure to identify abuse was evident in 
an incident report examined by my office: 

138 Submission 59 to the Victorian Ombudsman, 19 December 2014.

139 KPMG, Review of safeguarding practices in East Division 
Disability Accommodation Services, July 2015, page 16.

Ms O’s story: failure to identify 
abuse until bruising appeared 10 
days later

Ms O is a middle-aged woman with 
an intellectual disability. She lives in 
a DAS residential group home with 
seven other people. The group home 
is comprised of four individual units. 
Ms O lives in a unit with two other 
women, with the other five residents 
living in the three remaining units. Ms 
O also attends a day service. 

One day during an outing, staff 
member A, who was driving residents 
in a bus, pulled over, got out, opened 
the door and pulled Ms O out of the 
bus while she was screaming at him 
to let her go, saying ‘stop’ and ‘no’. 
The incident caused severe bruising 
to the underside of Ms O’s arm, as 
well as grazing. This was witnessed 
by staff member B.

A notice of concern from staff 
member C indicates that they told 
the house supervisor about dark 
bruising on Ms O the day after this 
alleged assault. In response to the 
notice, the house supervisor said 
that staff had recorded in the file 
notes that ‘an incident had occurred 
… where [Ms O] had received 
grazing and bruising to her arm 
after attempting to assault [a staff 
member] in the bus and getting her 
arm caught in the seat belt’. This is 
contrary to what was reported by the 
witness to the assault.

4. issues with incident reporting
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Staff member B did not report the 
incident as required through an 
incident report but instead wrote 
a letter to the house supervisor 10 
days later. She said of the assault: 
‘I did not realise the extent of his 
force with [Ms O] until the bruises 
were apparent in the days following 
the incident as I was trying to calm 
another resident while this was taking 
place’.

Action taken against the workers 
involved
In response to my enquiries on this 
matter, the department informed me 
that the allegations of assault against 
the staff member were substantiated. 
Before a disciplinary hearing 
could be conducted, however, the 
staff member resigned from the 
department. The department states 
that the investigation was on hold, 
should the staff member return to 
the department. 

Support for Ms O
In response to my enquiries, the 
department advised that Ms O was 
offered counselling and advocacy 
at the time of the incident but that 
she declined to participate. There 
is no reference to counselling or 
advocacy being offered on the 
incident report form or attached file 
notes. According to the department, 
‘Information is made available to 
residents via resident meetings as 
well as information/posters in the 
group home of who to speak to if 
they have a concern (e.g. CVP & 
ODSC Posters)’. 

Notification to police
Despite the incident report form 
indicating police were not contacted 
following the incident, in response 
to my officers’ enquiries, the 
department advised that Ms O’s day 
program supported her to attend the 
police station; however, Ms O elected 
not to speak with them.

Staff training
Despite identified failings of staff 
to report this incident in line with 
departmental requirements, no 
specific training was provided 
in response to the incident. The 
department advised that staff were 
‘reminded of policy requirements in 
regard to reporting procedures and 
further discussed via staff meetings’. 

Escalation to other agencies
The incident report form indicates 
that the DSC was notified of this 
assault 11 days later. 
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 Administrative demands of reporting

226. The apparent administrative burden 
imposed in reporting was also seen as a 
disincentive in responses to the NDS review 
of incident reporting:

… when [a] CAT1 [report] was issued 
a LEO [local engagement officer] 
responded by complaining that they 
had to lodge a significant amount of 
paperwork.140 

227. In a submission to my office, a disability 
worker said that workers often failed to 
report incidents or to report them on time 
when incidents occurred at the end of 
their shift.141 She provided an example of 
an incident that occurred at a day program 
where a client had a fall resulting in 
bleeding. As the day program was closing, 
she said she did not report the matter and 
instead asked disability workers from the 
supported accommodation facility to deal 
with it.

228. Community Visitors, in consultation for 
this investigation, said they were aware of 
temporary agency staff not completing 
reports and that these staff were unaware 
of procedures. Community Visitors 
also said that major incidents were not 
reported if staff members did not witness 
the incident, despite evidence of the 
occurrence and other residents having 
witnessed the incident.142 

140 National Disability Services Victoria, Critical Client Incident 
Management System Review, January 2014, page 4.

141 Submission 23 to the Victorian Ombudsman, 10 December 2014.

142 Office of the Public Advocate, submission to the Victorian 
Ombudsman, February 2015.

Clients not reporting
229. Evidence to my investigation detailed 

the significant barriers that people with 
disabilities experience in reporting abuse. 

230. The prevailing cultures and power 
relationships in residential accommodation 
in particular were seen by some as creating 
an environment where reporting was 
discouraged. In a submission to my office, 
an advocacy agency stated: 

Because of the power workers have in 
the lives of people with disability there 
are barriers to people with disability 
expressing their own view. It is not 
uncommon for people to agree with 
whatever workers say, because they are 
workers and clients are vulnerable and 
want to please.143 

231. In its submission, a funded self-advocacy 
agency described the societal conditions 
that result in people with disability not 
reporting abuse, including marginalisation 
and isolation. The submission went on to 
say:

Social support systems often do not 
believe them or discount their reports 
because of their disability status. When 
they choose not to report, it is because 
they feel they will not be believed, they 
are fearful of further reprisal or losing 
a needed caretaker, and consequently 
are willing to tolerate a certain level of 
abuse.144 

232. A number of submissions also described 
bullying behaviour by staff towards 
clients and their families, creating an 
atmosphere of fear and the possibility of 
retribution. Instances of withholding food 
and slamming doors in the faces of clients 
and family members were cited, as well 
as claims that ‘those residents who had 
little to no family members were treated 
worst’.145 

143 Submission 1 to the Victorian Ombudsman, February 2015.

144 Submission 6 to the Victorian Ombudsman, 11 February 2015.

145 Submission 71 to the Victorian Ombudsman, 16 February 2015.
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233. Some people with disability live 
independently and receive support from 
staff who come into their homes. The 
capacity of clients in this circumstance to 
report abuse was also mentioned:

This also raises concerns of lack of 
respect, abuse, neglect and theft, leaving 
the disabled person to feel unsafe and 
threatened, as there are those who 
may not be able to report their abuse 
to others or management due to their 
communication problems, e.g. difficulty 
understanding their speech, and if it is 
reported, this then causes them to be 
fearful of further abuse.

234. An advocacy organisation described the 
limited opportunities to report, especially 
when the abuser is the carer:

The opportunity for a person with a 
disability to make a report about, and seek 
assistance in relation to abuse may be 
limited by the nature of their disability and 
their social circumstances e.g. if they are 
being abused by a family member who is 
also their carer, then the times that they 
can safely phone the hotline or report 
the abuse to a disability service provider 
who is involved in their care may be quite 
limited.146 

146 Submission 77 to the Victorian Ombudsman, 17 February 2015.

235. Adequate support for clients to report 
abuse was an issue in two submissions:

If people are not supported during the 
process of reporting abuse it is possible 
that they will consider it a task that is too 
difficult or feel like no one cares or listens 
even when they try to report abuse.147 

And regarding people living in supported 
accommodation:

Staff seem uneducated, management 
seem uneducated on how best to support 
someone who discloses abuse and their 
duty of care as a support service to that 
person disclosing abuse to them. For the 
person having experienced the abuse they 
then have to go on and relive this by telling 
the police, telling SOCIT, telling CASA, the 
courts, possibly DHS. How is this system 
supporting the person abused? I feel it is 
not by any means at present.148 

236. There were also a number of submissions 
that described the fear of families in 
reporting incidents:

People with a disability and their families 
are frightened that if they complain their 
funding may be withdrawn or altered and/
or their residential service placement may 
be similarly affected.

147 ibid.

148 Submission 35 to the Victorian Ombudsman, 6 January 2015.
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237. An advocacy agency set out similar 
concerns in two case studies:

Her sister who was her guardian 
decided not to take the matter to the 
police because she was fearful of the 
consequences for her sibling.

And:

The client’s brother, who was his legal 
guardian, was reluctant to pursue the 
matter any further because he was 
frightened that his brother might be 
removed from the house.149 

238. The opportunity to report abuse can be 
limited in a number of ways. Community 
Visitors play an important role in enabling 
people with disability in residential 
accommodation to report: they can visit 
facilities unannounced and at any time150 
for the purpose of ‘minimis[ing] abuse 
and neglect in services and mak[ing] 
communities more inclusive’.151 They can 
speak with residents, identify concerns 
about the care being provided and liaise 
with staff and management to resolve 
matters.152 

Positive reporting culture
239. The importance of establishing a positive 

reporting culture was a consistent theme 
during my investigation. My officers spoke 
with St Laurence Community Services 
(SLCS) about their work in this regard. 

149 Submission 77 to the Victorian Ombudsman, 17 February 2015.

150 Disability Act 2006 (Vic) section 129(1); Supported Residential 
Services (Private Proprietors) Act 2010 (Vic) section 186(1); 
Mental Health Act 2014 (Vic) section 218.

151 Feigan, M., The Victorian Office of the Public Advocate: First 
history 1986–2007, La Trobe University, 2011.

152 Disability Act 2006 (Vic) section 130.

St Laurence Community Services 

SLCS described its ‘zero tolerance 
approach to abuse and neglect’, 
requiring staff to report any concerns 
or suspicions in relation to any form 
of abuse. 

The service says it has broadened 
its approach: ‘The tolerance level for 
any form of disrespectful behaviour 
is low and will be actively managed 
and challenged by staff and leaders. 
It is critically important to not just 
focus on the high end risk behaviours 
but on the subtle forms of poor 
behaviour that can occur all too 
often. When staff are clear that 
verbally disrespecting another human 
being is not tolerated it is very easy 
for them to draw the line regarding 
more serious abusive behaviours’.

SLCS has developed policies and 
processes regarding reporting of 
abuse and supporting service users 
in making complaints. 

Regarding the concern that in 
taking disciplinary action there 
may be a rebound consequence of 
reduced reporting, SLCS says that its 
experience is to the contrary:

Where staff behaviour has been 
actively managed and challenged 
by leaders other staff have reported 
feeling a sense of confidence about 
challenging these behaviours 
themselves and a feeling of safety 
when considering their own role in 
reporting any concerns … 

And:

… positive feedback from other staff 
and reports of improved confidence in 
the workplace. 

4. issues with incident reporting
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240. Yooralla is the biggest CSO providing 
disability services in Victoria. Revelations of 
numerous instances of sexual abuse by a 
disability care worker in Yooralla facilities in 
2011–12 prompted intense community focus 
on abuse in these environments and has 
led in part to a number of investigations, 
including this one. Over the past three 
years, Yooralla has undergone a substantial 
process of review and reform.

Yooralla 

In sentencing former Yooralla worker 
Vinod ‘Johnny’ Kumar, Judge Felicity 
Hampel of the County Court said:

No civilised community can 
countenance such abuse of the 
disabled for whom the whole 
community has a responsibility to care.

They are entitled to have their dignity 
respected, and to feel safe in their 
homes, and safe with those who are 
entrusted with their care.

The people who have had to take 
responsibility for making the decisions 
to place them in care, or to assist 
the disabled people to make such a 
decision, should be able to trust that 
they will be safe.

Their parents, families and friends 
should be able to feel they are safe and 
will be treated at all times with dignity 
and respect.

Those who breach that trust in the 
manner that you have must understand 
that their conduct will be condemned, 
and they will be sternly punished.

This case was a tragic reminder of 
the risks for people in care and the 
responsibility owed to them and to 
their families. It also prompted an 
intense debate about the risks to 
whistleblowers in reporting abuse, 
and the environment in which abuse 
is allowed to flourish. 

A number of investigations and reports 
have been done to address failings in 
Yooralla in particular, and the system 
as a whole. Over the past three years, 
Yooralla has undergone a substantial 
process of review and reform.

This has included:

•	 appointing a new CEO (in 
February 2015) and a turnover in 
board membership

•	 stronger engagement with clients 
and families
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•	 introducing a number of policies 
including management of 
incidents, a human rights policy 
and the Yooralla Charter of  
Human Rights and  
Responsibilities

•	 introducing the Client Wellbeing 
and Safeguards Action Plan 
and staff training to embed this 
approach

•	 using the ’RiskMan’ incident 
reporting system and revising 
investigation processes.

The Client Wellbeing Safeguards 
Action Plan focuses on staff 
awareness of abuse and reporting 
practices. Documentation seen by 
my officers includes indicators of 
physical, sexual and psychological 
abuse, as well as neglect and 
discrimination. It sets out clear 
reporting processes and mandates 
discussion of ‘safeguarding rights’ at 
every staff meeting. 

The RiskMan incident reporting 
system is well known and widely 
used, particularly in the health sector. 
Incidents are entered and tracked 
online, with the capacity to attach 
relevant documents, forward actions 
and oversight to relevant staff and 
update progress. Once entered, the 
original report cannot be altered, 
providing certainty that the initial 
assessment remains on the record.

RiskMan generates reports that 
are consistent with department’s 
requirements, so there is no need 
for staff to duplicate their reporting 
efforts. A number of CSO use it in their 
work with people with disability, but it 
is not used by the department, so the 
completed reports need to be printed 
out and faxed to the department to 
meet its paper-based process.

Developing a culture of reporting and 
learning from incidents is as critical 
as the systems in place to support 
them. An independent audit of the 
new approaches has returned a 
positive result, noting: 

… a cultural shift regarding 
incident reporting has emerged 
and accountability has been 
strengthened; several residential, 
respite and day services reported 
applying reflective practices at 
staff meetings, to examine incident 
patterns and trends and consider 
strategies to prevent incidents 
occurring in the future …. 

An inspection of a random sample 
of 34 Category 1 and 2 incident 
reports within RiskMan confirmed a 
good standard of incident reporting, 
including evidence of problem solving 
and active response to both the 
incidents and to address the causes 
of the incident to prevent future 
occurrence …

… a culture change surrounding 
risk management was occurring 
in Yooralla where customer risk 
management was seen as a positive 
indicator of good practice rather than 
a post-parte exercise in assigning 
blame.153 

These measures are not 
revolutionary; they are 
characteristics of sound governance 
and accountability that should be 
present in all organisations working 
with vulnerable people. 

Yooralla has been at the centre of 
further legal action and allegations, 
with a longstanding staff member 
sentenced in June 2015 for sexual 
offences and theft that occurred 
in 2014. Like the Kumar case, these 
crimes were also uncovered in 
response to concerns raised by a 
staff whistleblower. 

153 Department of Health and Human Services, Funded Organisation 
Service Review, Yooralla, September 2015, page 24.
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4.3 Delayed reporting

State-funded residential 
accommodation

241. Under the CCIMI,154 there is a requirement 
for category 1 incident reports related 
to CSO and DAS to be submitted to the 
department within one working day. This 
reflects the seriousness of these incidents 
and the urgency with which they should 
be managed. However, our examination of 
incident reports revealed that 25 per cent 
of category 1 incident reports relating to 
DAS and CSO were not received within 
that timeframe. Most of the reports were 
provided within a couple of days. The 
latest of these reports was provided to the 
department 38 days after the incident.

242. My examination of the incident reports 
identified that, on some occasions, staff 
from DAS were subject to disciplinary 
action for delayed reporting. 

Supported residential services
243. Any prescribed reportable incident155 

occurring on the premises of, or in 
relation to, an SRS must be reported to 
the department by the end of the next 
business day.156 Failure to do so is an 
offence, and attracts a financial penalty.157  

244. Thirty-five per cent of the 42 notifications 
examined by my office were late. In 
response to the delayed reports from SRS, 
AOs did remind SRS in several instances 
of the reporting requirements but did not 
take any statutory enforcement action. 

154 Department of Health and Human Services, Critical client incident 
management instruction - Technical update 2014, April 2014, page 12.

155 Supported Residential Services (Private Proprietors) Regulations 
2012, regulation 50.

156 Supported Residential Services (Private Proprietors) Regulations 
2012, regulation 52.

157 Supported Residential Services (Private Proprietors) Act 2010 
(Vic), section 77(3).

245. The prescribed reportable incident form 
contains a section where the AO can detail 
any reason for a reporting delay and any 
action taken; however, this was not used in 
the reports my officers saw. 

246. On one occasion in the notifications 
analysed, the SRS apologised for a delay 
in reporting an incident, the SRS manager 
telling the AO that she ‘was dealing with 
the issues and forgot’.158  

The Transport Accident 
Commission

247. TAC-registered providers are required to 
notify TAC of a ‘serious incident’ within 
one business day under the registration 
requirements. Twenty-nine per cent 
of reports reviewed by my office were 
provided outside this timeframe, although 
the delays were not significant. Two 
incident reports were not provided to the 
TAC but were provided to the department.

248. My officers asked the TAC whether it 
conducts any monitoring of registered 
disability service providers as a means of 
ensuring that all serious incident reports 
are provided within one business day. 
In response to my draft report, the TAC 
stated:

... TAC/WorkSafe has now developed 
a provider registration performance 
management framework. The framework 
includes targeted and random audits to 
be conducted by the TAC/WorkSafe of 
registered service providers to monitor 
compliance with the provider registration 
requirements (including incident report 
and investigation procedures).

The TAC/WorkSafe provider management 
framework will be implemented from 
March 2016. 159

158 SRS notification dated 24 March 2014.

159 Response to my draft report from the TAC, dated 10 November 2015, 
page 2.
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4.4 The incident report 
form and process

249. The effectiveness of incident reporting 
depends on the integrity and rigour of the 
process, and central to that is the form that 
is the key communication tool. 

The form records the moment in time 
report of an event, immediate responses 
and actions to be taken.160

250. My investigation identified concerns with 
the department’s incident report form 
(refer to Figure 5), which is used for 
reporting incidents in services delivered or 
funded by the department. The TAC also 
recommends TAC-registered providers 
use the form. These concerns included 
the structure of the form and the value 
of the information, given the requirement 
to provide it within one working day. 
The incident reporting system is also an 
outdated paper-based system, which is 
designed for one-way flow of information. 

251. Much of the reporting is done through tick 
boxes to ensure reporting requirements are 
met. For example:

•	 Parts 1–5: There is no opportunity for 
the perspective of the person with 
disability to be recorded. There is no 
space for contextual information about 
the person, such as their disability, 
medical background, support needs 
and relationships to family or advocacy 
supports and the need to notify them. 
There is also limited requirement to 
provide evidence of wellbeing beyond 
the person’s immediate needs. For 
example, in the case of staff-to-client 
assault or abuse in care, CASA support 
is offered, but there is no requirement 
to record if this was taken up or if any 
other support was appropriate.

160 Response to my draft report from the Department of Health 
and Human Services, dated 10 November 2015, page 1.

•	 Part 6 review: The first task in the 
departmental manager’s review is to 
check the incident report ‘quality’, 
followed by ensuring the immediate 
needs of the person at the centre 
of the incident have been met. In a 
third of the 357 reports examined 
during my investigation, my officers 
identified scant information in the 
report to satisfy the manager that 
the ‘immediate needs of the client’ 
had been addressed and that ‘all 
appropriate actions’ had been taken. 

•	 Parts 7–8 review: There is no 
requirement for the area director to 
satisfy themselves that adequate 
steps have been taken to address 
the ‘immediate needs of the client’ in 
response to the incident. The focus is 
on escalation internally and externally 
or to trigger a review process. 

252. In some divisions, file notes are used to 
supplement the form. These appear to 
make up for the lack of free text and 
detail provided in the incident report form. 
File notes seen by my officers include 
background or contextual information 
such as a profile of the person, immediate 
follow-up, medical follow-up, and 
information about family support or any 
advocate working with the person. File 
notes may also describe staff issues and 
actions to be taken. File notes that more 
fully describe the incident and the context 
are useful but currently are not required 
and have not been adopted consistently 
across divisions. 

4. issues with incident reporting
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Department of Human Services  Client Incident Report Form  2011 
Version  4.1m02d 

Confidential      Page 1 of 4  Date Printed: 16/11/2015 
  

Client Incident Report Form 
Complete this form to report incidents involving and/or impacting upon clients in services delivered by DHS and funded CSO 
services. Incidents are categorised according to actual/alleged impact on clients.  

Use the Incident Report Guide to assist in completing the form.  

If completing paper copy, please use black or blue pen only. If more space is required for any section, please attach an additional 
clearly labelled page/s. 
 
Parts 1 – 4 are to be completed by the most senior staff member present at the t me of the incident  the ‘reporter .   

Part 1  Reporter details 

Reporting officer’s name   

Telephone number  

     

 

Position title    

     

 

DHS Service Areas   
  - Please Select -  

Funding DHS Program  
Refer to Programs ( ist B)  - Please Select -  

Reference number   
( if appl cable) 

     

 

Reporting organisation   
DHS / CSO name 

     

 

Facility/Program name  
E.g. ABC Day Centre 

     

   

Part 2  Incident details 
Date of incident  DD/MM/YYYY  

     

 Time of incident  

     

  AM  PM 

If you did not see the incident       
Date you were first told about the 
incident  DD/MM/YYYY  

     

 Time first told of 
incident  

     

  AM  PM 

Address/location of incident  
Where did it happen?   

     

 

Incident type 
Select ONE (the most serious) incident type only.  

 A – L                                 
 M - Z                                 

For incidents involving assault  
Please mark one only. 
Other  refers to those who are not cl ents  staff or carers 
but who were involved in the incident. 

    client to client 
    client to staff/carer 
    staff/carer to client must be marked as Category 1 below 

    client to other 
    other to client 

Incident category  
Refer to Incident types. For items with an asterisk * you 
must select Category 1. 
To make further decisions about which category to select  
refer to the DHS Incident Reporting Categorisat on Table 
(list D) 
 

 
  Category 1 

 
  Category 2 

Department of Human Services  Client Incident Report Form  2011 
Version  4.1m02d 

Confidential      Page 2 of 4 Date Printed: 16/11/2015 

Part 3  Who was involved? 
Clients: details  
Please complete for each client involved in the incident. This includes c ient witnesses. 

 Fam ly name First name Sex  
 
 

M   F 

Aboriginal 
or 
Torres 
Stra t 
Islander 
 Y       N 

Date of 
Birth Address 

Participant/ 
W tness/ 
Victim/ 

(select one 
on y*) 

P    W    V 

Injured 
 
 

Y  N  

Medical 
professional 

required 
 

Y    N 

1 

     

 

     

      

     

 

     

          
2 

     

 

     

      

     

 

     

          
3 

     

 

     

      

     

 

     

          
4 

     

 

     

      

     

 

     

          
* Only mark ‘victim’ when incident involves assault. 
Staff/carer or others: details  
Please complete for each staff member/carer or others involved in the incident  including any witnesses. 

 Family name First name 
Position/title or 
Kinship/foster carer or 
other 

Paid 
staff/ 
Carer 

  
P       C 

Participant/ 
Witness/ 
Victim/ 

 
P    W    V 

Injured 
 
 

Y       N 

Medical 
professional 

required  
 

Y       N 

DINMA 
completed 
(DHS on y) 

 
Y       N 

1 

     

 

     

 

     

                  

2 

     

 

     

 

     

                  

3 

     

 

     

 

     

                  

4 

     

 

     

 

     

                  

Part 4  What happened? 
Describe the incident and the immediate response of staff. 
This section should be a brief  factual account of the inc dent. Include impact on client  who was involved  how  where and when 
the incident occurred  who did what  who (if anyone) was injured and the nature and extent of injuries (if applicable). 
  

     

 
 

 

Was any property or equipment damaged?  Yes  No  

Details of damage   

     

 
 

Signature of reporter    Date   

     

 

Figure 5: Client incident report form, pages 1 and 2
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Department of Human Services  Client Incident Report Form  2011 
Version  4.1m02d 

Confidential      Page 3 of 4 Date Printed: 16/11/2015 

Part 5  Manager’s report 
Part 5 to be completed by house supervisor/coordinator  line manager  CEO  or agency manager. 

Print Name  

     

 Telephone   

     

 

Position  

     

   

Brief summary of incident (for all incidents) 
Provide a brief summary of incident in 20 words or less  

     

 

What actions have been taken and what follow-up actions will be taken in response to the incident?  
P ease describe what actions have been taken to address safety risks and what wi l be done to prevent recurrence of the incident. 

     

 

Staff to client assault and/or Abuse in care  
These refer to al eged or actual physical or sexual assault where a client n care is the victim  and the perpetrator is a staff 
member  a carer or a member of the carer s household. 
Is this an incident of staff to client assault?  Yes  No If yes  comp ete remaining items in this sect on. 

Have immediate client safety needs been met?  Yes  No  
Has an investigation been initiated?  Yes  No  

Is this an incident of abuse in care?  Yes  No               

Please provide details    
e.g. staff or carer stood down or client removed from placement  Quality of Care review or other review recommended. 

     

 

 

Compulsory treatment (for Disability Services clients only)  

Are any of the clients subject to compulsory 
treatment under the Disability Act (2006)?   Yes  No 

Other areas informed 
Local CASA support offered   Yes       No      N/A 

Line manager/CEO informed   Yes       No   Date   

     

 Time  

     

  N/A 

Police contacted   Yes         No Date   

     

 Time  

     

  N/A 
Police officer’s name  

     

  Telephone  

     

 

Police investigation   Yes      No Date   

     

   N/A 

Coroner contacted   Yes       N/A Date   

     

 Case number  

     

 

WorkSafe Victoria notified   Yes    No   Date   

     

   N/A 

Report quality checked   Yes       

Signature of Manager   Date   

     

 Time  

     

 

Forward completed incident report to the Designated Point in DHS Office 

 
Department of Human Services  Client Incident Report Form  2011 

Version  4.1m02d 
Confidential      Page 4 of 4 Date Printed: 16/11/2015 

Internal DHS Review 
Parts 6 – 8 are to be comp eted by DHS staff once comp eted ncident report form has been approved by the relevant manager (Part 5). 

IRD # ref  (insert the TRIM reference 
for this IR)    

     

      

Part 6  Endorsement DHS Manager 
To be completed by manager e.g. disability accommodation manager  disab lity area manager  ch ld protection manager  housing 
manager  youth justice manager  housing services manager. 
Name   

     

     

Position  

     

  

Telephone:  

     

  
Incident report quality checked   Yes  No 

Immediate needs of the client are being suitably addressed   Yes  No 

All appropriate immediate actions have been taken in 
response to the incident   Yes  No 

Any identified program management failures are being 
addressed   Yes  No                         N/A    

Follow-up action required   Yes  No                         

What actions have been taken and what follow-up actions will be taken?  
Please describe what actions have been taken to address safety risks and what will be done to prevent recurrence of the incident. 

     

 

 

Signature of Manager    Date   

     

 

Part 7  Endorsement Area/Child Protection Director 
Name   

     

 Position  

     

 

Comments (optional)   

     

 
Disability Services Commissioner should be informed   Yes                No           

Child Safety Commissioner should be informed   Yes                No           

Property Portfolio informed   Yes                No           

Email alert required   Yes                No           
 

Signature of Director    Date    

     

 

Part 8  Endorsement Executive Director  
Quality of support/care review is recommended   Yes                No           

Comments (optional)   

     

 

 

Signature of Executive Director    Date    

     

 

 

 

Figure 5 continued: Client incident report form, pages 3 and 4
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253. A number of reports reviewed by my 
officers reflected well-documented 
incidents. These reports were completed at 
each section, endorsed by the appropriate 
staff, and included details about how 
the person was supported following the 
incident. 

Example: Good reporting practice

An incident report described staff 
member A grabbing a ‘supported 
person’s’ arm to force him onto a bus. 
The incident was reported by staff 
member B. 

The witness’s account included 
relevant information about the time, 
the people involved, a description 
of what happened and who she 
reported the incident to.

Part 5 of the incident report, written by 
the operations manager of the service 
provider, included how the service 
provider responded to the incident 
including standing down the staff 
member, reporting to police, and details 
of the police response. The free text 
also detailed a conversation between 
the manager and the supported person 
to support and settle him. 

Part 6 was endorsed by the area 
director, who requested follow-up 
to ensure the person was checked 
for injury, that the organisation and 
staff member apologised to the 
person, and that the outcome of the 
investigation was reported to the 
area director. 

Finally, parts 7–8 included a 
recommendation for a QoSR and 
a request that the person receive 
medical attention through a GP visit.

One-day reporting requirement
254. As noted above, category 1 incidents are 

to be reported to the department ‘at the 
latest within one working day’.161 While 
immediate reporting is warranted given the 
seriousness of category 1 incidents, it may 
be unreasonable to expect the manager at 
the service level to confirm within that time 
period what actions have been taken and 
what follow-up there will be in response 
to the incident (part 5 of the incident 
form). The value of the information in the 
incident report is therefore questionable, 
particularly in relation to the ongoing 
needs of clients.

255. The KPMG review of the incident reporting 
system noted that there are ‘misaligned 
expectations among senior and service 
level staff about the purpose of the 
incident report and the information that it 
can and should contain in the immediate 
aftermath of the incident’. KMPG proposed 
a range of measures to provide the 
department with more detailed and current 
information about an incident including:

… new requirements for service level staff 
to update incident reports as critical new 
information becomes available, and where 
requested, submit a more comprehensive 
follow-up briefing on the incident and its 
response once the client’s care or support 
plan and relevant history has been 
reviewed and considered.162 

161 Department of Health and Human Services, Critical client incident 
management instruction – Technical update 2014, April 2014, page 12.

162 KPMG, Independent review of the Department of Human 
Services Critical Client Incident Response and Management 
Approach, Final report, December 2014, page 6.
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256. KPMG further stated that in the 
department:

Policies, processes and performance 
measures place greater emphasis on 
reporting quality and timeliness than on 
adequacy of the response … The focus on 
complying with reporting requirements 
and timelines detracts from a focus 
on ensuring [the] client’s safety and 
wellbeing.163 

Paper-based reporting system
257. In his report Assault of a Disability Services 

Client by Department of Human Services 
(March 2011),164 the former Victorian 
Ombudsman recommended that the 
department consider implementing a 
web-based reporting system for incident 
reporting to provide a more efficient and 
immediate reporting process that includes 
an electronic audit trail or log of events. 
Notwithstanding this recommendation, the 
reporting system remains paper-based.

258. There are three ways in which a report 
form may be completed: using the online 
version containing macros,165 the online 
version containing no macros, or printing 
the form and filling it in by hand. Once 
completed, all reports must be printed and 
faxed to the department. The department 
then manually enters the information on 
the form into its records management 
system. This is an outdated and resource-
intensive paper-based reporting process.

163 ibid., page 30.

164 Victorian Ombudsman, Assault of a Disability Services Client by 
Department of Human Services, March 2011.

165 Macros provide drop-down menus with options to fill in the 
required areas on the report form.

259. This process presents difficulties for service 
providers, particularly those in regional 
Victoria, as described in these comments 
from a CSO:

The manual Incident Reporting process 
creates a number of challenges, 
particularly for regional agencies with 
multiple service sites. Reports may need 
to pass through several sets of hands, 
with the penultimate step requiring the 
relevant supervising Manager to fax the 
finalised report to the Department. Those 
steps can create logistical and timing 
challenges, especially acute for Category 
1 incidents or if service staff are travelling 
to visit clients out of the office when they 
become aware of incidents.

There have been occasions where the 
fax-back system has failed and providers 
have been informed of the failure some 
weeks, or even months after the event. 
Central messages have included a date 
range where the fax system has not been 
operational, with a request that all reports 
within the range be resent.

A fully automated and electronic system 
would improve reliability for both the 
Department and service providers. 

260. Because it is paper-based, the form cannot 
be updated; instead, the form records the 
response to an incident at a point in time. 
The incident report is designed for one-
way flow of information and there is no 
record of whether the follow-up action 
identified by the service-level provider or 
recommended by the department at parts 
6–8 is taken or checked by the department. 

4. issues with incident reporting
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261. This one-way information flow on the form 
is at odds with one of the purposes of 
incident reporting in the CCIMI, which is to 
learn from incidents. There is a reliance on 
the department’s Local Connections staff 
to track actions, although it is unclear how 
this is achieved when the incident report is 
a static form. 

262. As incident reports are hand-written, 
the legibility of the reports can vary 
significantly. Some incident reports 
examined by my office were poorly written 
and/or difficult to read. This can lead to 
inefficiencies, with departmental staff 
spending time clarifying information. As 
noted in the KPMG review, it also increases 
‘the risk of inaccurate interpretation and 
data entry’.166 

263. The security and privacy of the information 
in paper form was also questioned in a 
number of submissions, some of which 
suggest that reports ‘go missing’. The fact 
that there is no allocation of a reference 
number until the departmental review at 
part 6 raised further concerns about the 
integrity of the paper-based process. 

166 KPMG, Independent review of the Department of Human 
Services Critical Client Incident Response and Management 
Approach, Final report, December 2014, page 67.

264. The incident report form is used across the 
department for other purposes, including 
child protection. In its recent report, the 
Commission for Children and Young People 
raised similar issues about the effectiveness 
of the incident report:

The current paper-based CIR system 
is outdated, inefficient and open to 
misinterpretation. It is not child-focused 
and lacks an effective feedback loop.167 

265. In their annual report for 2013–14, 
Community Visitors raised issues relating 
to the current incident reporting system:

Community Visitors still have difficulty 
accessing reports, with many staff 
uncertain about where they should 
be filed. Community Visitors report 
that incidents are recorded in various 
documents, such as the shift report book 
and progress notes, but no incident report 
seems to have been written.168 

167 Commission for Children and Young People, …as a good parent 
would… August 2015, page 17.

168 Office of the Public Advocate, Community Visitors Annual 
Report 2012–2013, page 26.
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266. The following case study is illustrative of 
poor reporting practices.

Mr R’s story: incomplete, inaccurate 
and poorly written report of abuse

The incident related to a man with 
autism, who has high support needs 
and requires one-on-one support and 
supervision at all times. It occurred in 
DAS residential accommodation.

The incident report stated that the Mr 
R told the reporter ‘agency staff [the 
worker] … try [sic] to strangle him, 
then he said no [the worker] tried to 
push [Mr R] and then said no [the 
worker] tried tried [sic] to smack me 
on ear’. The report states that shortly 
after making this complaint, the man 
apologised for lying, stating that Mr 
R ‘didn’t do anything’ and that the 
client was ‘trying to cover himself’ 
as the man ‘hitted [sic] [the worker] 
with steel side of his belt’.

There are several issues with the 
completion of the original incident 
report:

•	 the report is poorly written and 
lacks objectivity 

•	 various sections of parts 1–4 are 
incorrect, including:

•	 the incident type, which is 
incorrectly recorded as both 
‘self-harm’ and ‘client to staff/
carer’

•	 the funding department 
program, which was incorrectly 
recorded as Children Youth 
and Families Residential Care, 
rather than Disability Services 
Residential Client Services

•	 the name, position and telephone 
number sections at parts 6 and 7 
are not complete, so it is not clear 
who completed these sections; 
some sections are hand-written 
and difficult to read.

The department completed a QoSR 
three months after the event. The 
review recommended training for 
staff in the reporting policy and 
monitoring of compliance. The 
department said this training had 
occurred. 

In response to my draft report, the 
department stated that the original 
incident report form was ‘received 
in an incomplete and inaccurate 
state at 12pm ... and a resubmit with 
additional and corrected details 
(incident type, Victoria Police 
details and operations manager’s 
commentary) was recorded at 3pm 
the same day’.169 

The prescribed reportable incident 
form and SRS process

267. A notification of a prescribed reportable 
incident from an SRS typically occurs 
through a telephone call from the 
proprietor or a senior staff member to 
an AO. There is no requirement for the 
notification to be in writing, although the 
SRS is required to maintain a record of the 
incident onsite in hard copy or electronic 
form, which includes a description of 
the incident, action taken in response to 
the incident, and information about the 
notification.170 In some instances, the AO 
will request a copy of the SRS incident 
report or related documentation. 

169 Response to my draft report from the Department of Health 
and Human Services, dated 10 November 2015, page 9.

170 Supported Residential Services (Private Proprietors) 
Regulations 2012, regulation 49(2).

4. issues with incident reporting
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268. AOs complete a Prescribed Reportable 
Incident Form (Figure 6) when they receive 
the notification from SRS. This form is 
specific to the SRS reporting process 
and requires the AO to identify basic 
information about the incident, the actions 
taken and the support provided to the 
resident.

269. There are tick boxes and text space for the 
AO to document their regulatory response 
including: whether they attended the SRS, 
who has been informed, whether non-
compliance was identified or whether a 
follow-up inspection is required. There 
is also a section covering departmental 
response, review and endorsement.

 

 

Prescribed Reportable Incident Form  

Supported residential services  

 This form is for Authorised Officers to record the details of incidents reported to the Department by a proprietor of 
an SRS as required by s77 of the Act and attached to SRS CRAMS. 

 

Prescribed reportable incident type 

 Serious injury of a resident            Fire or other emergency event 

 Alleged serious assault (sexual)     Alleged serious assault (physical)        

 Unexpected death     

Referral to Coroner  

 No 

 Yes Coroner case ID: 

     

 (update when known and enter into deta ls box on CRAMS)  

When and where did the incident occur? 

Date of incident    

     

 

Time of incident    

     

 

SRS Name  

     

 

Place incident occurred 

     

 

Who notified DHHS of the incident? 

 Proprietor 

     

 

 SRS Manager 

     

 

 Other SRS Staff  

     

 

Date and Time notified to DHHS 

Date notified to DHHS    

     

 Time notified to DHHS    

     

 

If >1 business day, what was the reason for the delay and was any action taken by DHHS re s77(3)? 

     

 

Who was invoved in the incident? Only Initials required and (M) or (F)? 

 Resident(s)     

     

 

 Staff 

     

 

 Other 

     

 

 

Page 2 Prescribed reportable incident form  

 
Brief factual account of the incident?  

     

 

 

 

 

 

Actions proprietor has taken?  

Transfer of resident 

 Issued NTV 

 To hospital 

 Other 

     

 

Date 

     

 

     

 

     

 

Referrals 

 Resident referred to CASA 

 Other 

     

 

 

Date 

     

 

     

 
 

Notified 

 Next of kin 

 Guardian 

 Person nominated 

 GP   Case manager 

 Victoria Police 

 Other 

     

 

 

     

 

     

 

     

 

     

 

     

 

Records completed 

 Incident record 

 Changes to Support plan  
(if required) 

 Resident transfer form 

 Other 

     

 

 

     

 

     

 

 

     

 

     

 

Details of proprietors action taken: 

     

 

What support has been provided to resident:

     

 

What has proprietor done (or will do) to prevent reoccurrence of the incident?      

     

 
 
 

Regulatory response to incident?  
(What action has AO taken? i.e. information provided to proprietor) 

Attendance by AO at SRS  

 Yes Date 

     

 

 Planned Date 

     

 

 Attendance not required  

Informed 

SRS Manager        Yes  Date 

     

 

Regional Director   Yes  Date 

     

 

Central Program    Yes  Date 

     

 

Figure 6: Prescribed reportable incident form, pages 1 and 2
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270. The details of the notification, associated 
documentation (such as a copy of the 
SRS incident report) and follow-up action 
by the AO are recorded in the CRAMS 
database.

271. There is no section that captures whether 
the resident is a disability services or 
mental health client of the department 
(rather than an SRS resident without a 
disability). Like the DAS/CSO form, there 
is no space to identify any particular 
communication, advocacy or support 
needs required by the resident.

4. issues with incident reporting

 

Page 3 Prescribed reportable incident form  

Non-compliance identified 

 No 

 Yes  

Section of the Act and Details 

     

 

 

Follow-up inspection required 

 No 

 Yes  TBC 

     

 

Details 

     

 

 

Other Action taken by AO/DHHS: 

     

 

 

Follow up action required by DHHS?  

 No 

 Yes  

Details 

     

 

 

 

Executive Briefings  

For incidents with the potential to involve the Minister or produce a high level of public or legal scrutiny: 

Manager SRS & Accommodation Support notified  Yes  Date 

     

 

 

Endorsement  

Report prepared by (AO): 

     

 Signed: 

Date: 

SRS Program Regional Manager: 

     

 Signed: 

Date: 

Regional Director: 

     

 Signed: 

Date: 

Divisional Deputy Secretary: 

     

 Signed: 

Date: 

 

 

 

 

Figure 6 continued: Prescribed reportable incident form, page 3
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272. In response to my draft report, the 
department wrote:

There is no requirement for proprietors 
to submit a copy of their incident record 
to the department. Authorised officers 
review incident records in the Record 
keeping and resident information targeted 
compliance review. 

Appraisal of the proprietor’s management 
of the incident at the time of notification 
is the responsibility of the departmental 
authorised officer and regional manager. 
The authorised officer’s prescribed 
reportable incident form requires the 
Regional Director to sign-off on the 
notification of the incident including 
that it’s being managed appropriately 
by the supported residential service and 
appropriate response actions have been 
taken by the department.171 

273. My officers analysed 17 notifications 
made since April 2014 when the new form 
was introduced, which indicated some 
confusion:

•	 In four instances, the AO indicated 
on the form that further action 
would be undertaken such as 
reviewing particular policies, 
adding the outcome of a police 
investigation, or undertaking a site 
visit. However, there was no further 
information in the documentation 
to indicate whether these additional 
actions were performed and what 
the outcome was. There is also 
no indication on the form of any 
feedback provided to the SRS in 
relation to its obligations. 

171 Response to my draft report from the Department of Health 
and Human Services, dated 10 November 2015, page 10.

•	 In six instances, the prescribed 
reportable incident form was not used, 
instead the AO used a ‘prescribed 
reportable incident record’ to record 
details of the notification. This form 
states: ‘This document is designed 
to be used for note-taking purposes 
when receiving notification of a PRI 
[prescribed reportable incident]. 
Please enter this data on CRAMS 
…’ Unlike the prescribed reportable 
incident form, there is no requirement 
by the AO to sign the form or that it be 
signed by the SRS program manager 
or the regional director, indicating 
oversight of the process.

4.5 Escalation and 
communication 

274. My investigation identified examples of 
a failure to escalate incident reports or 
to communicate with relevant parties as 
required. In some cases, this meant that 
essential supports were not provided to 
clients or that incidents were not subject to 
appropriate scrutiny or investigation.

Escalation to other agencies
275. The analysis of category 1 incident reports 

undertaken for this investigation (refer to 
Table 2) shows that of 79 reports requiring 
contact with police, 59 recorded police 
contact.

276. Of 28 sexual assault reports requiring 
referral to CASA, eight incident report 
forms recorded CASA support as having 
been offered.

277. My officers reviewed the reports and 
identified that a number should have been 
referred to these and other agencies but 
were not. 
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Victoria Police

278. The incident report form requires the 
reporter to indicate if Victoria Police has 
been contacted using a tick box. The 
department’s Responding to allegations 
of physical or sexual assault (RAPSA) 
departmental instruction requires that all 
assaults are reported to police. It states:

… the allegation of assault must be 
reported to the police, whether or 
not the client has consented to the 
matter being reported. The client may 
choose not to participate in the police 
investigation.172  

279. The RAPSA requires that: 

… the most senior staff member in the 
relevant work area (such as a house or 
unit) present at the time the allegation 
is made is responsible for reporting the 
allegation of assault to the police.173 

280. In the incident reports examined by my 
office, 25 per cent of assaults were not 
referred to police.

281. The language used in the RAPSA and the 
incident report form differs. The incident 
report form requires ‘contact’, while the 
RAPSA guidelines require staff to make a 
‘report’ to police.

Table 2: Victoria Police contacted in response to alleged assaults

North East South West

Assaults 21 25 19 14

No. police contacted 16 21 14 8

No. investigated by police 8 10 6 2

172 Department of Health and Human Services, Responding to 
allegations of physical or sexual assault: Technical update, 2014, 
page 3.

173 ibid., page 8.

282. The incident reports that I examined 
indicated that what is happening is merely 
a notification to police of an allegation 
of assault. In a number of instances 
police required a formal statement from 
the person or their guardian in order to 
proceed with an investigation.

As detailed in Ms G’s case study on 
page 56, ‘Worker too scared and 
intimidated to report abuse’, DAS 
staff reported an incident of staff-
to-client assault to police. They did 
not, however, notify the person’s 
family that they could make a report 
to police on the person’s behalf. 
When this was identified in a QoSR, 
the COSI team stated that this was 
‘not good practice’ and that families 
should be informed of their rights 
to report to police. With only the 
staff member’s report as evidence, 
the police stated they would not 
investigate the staff-to-client assault.

283. In response to my draft report, Victoria 
Police stated:

There is an identified need to build better 
pathways and relationships to support 
police at the frontline and build linkages 
that are more strategic in equipping police 
with information, education and tools to 
provide a more consistent response to 
persons with a disability and the relevant 
service sector.174  

174 Response to my draft report from Victoria Police, dated 9 
November 2015, page 2.

4. issues with incident reporting
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284. Victoria Police listed a number of projects 
and actions that have raised similar issues 
and outlined areas for improvement, 
including the Victoria Police Accessibility 
Action Plan (to be released December 
2015) and the Blue Print Project - Review of 
police service to people with a disability. 

285. Victoria Police stated:

Victoria Police continues to work 
closely with the Office of the Disability 
Services Commissioner to continue to 
identify ways for Victoria Police and the 
Commission to work more effectively and 
efficiently together...

Victoria Police recently... participated in 
a round table forum co-chaired by the 
Victorian Disability Commissioner and 
NSW Ombudsman on ‘Initial and early 
response to abuse and neglect in disability 
services’, which included the review and 
development of resources to be made 
available to frontline staff.

...Victoria Police have recently developed 
the Ready Reckoner for Police in 
responding to persons who may have 
a cognitive impairment and are in the 
process of finalising an Easy English 
version for Reporting Crime – Your Rights 
as well as a series of community and 
cultural awareness guidelines, including 
People with Disabilities and Victim Centric 
Policing. 

Table 3: CASA support offered in response to sexual assault allegations

North East South West

Sexual assaults 9 9 6 4

CASA support 
offered

4 2 1 1

Centre Against Sexual Assault

286. On the incident report form, there is a tick 
box to indicate whether CASA support has 
been offered. CASA operates throughout 
Victoria and provides crisis and ongoing 
counselling support to recent and past 
victims of sexual assault.175  

287. The RAPSA states:

… if the client consents, in instances of 
alleged sexual assault, the local CASA 
should be contacted at the same time the 
police are informed of the allegation.176  

And: 

If the client is a person with a disability 
who does not have the capacity to 
consent, consent should be obtained from 
the person’s guardian to contact CASA.177  

The most senior staff member in the 
relevant work area is responsible for 
ensuring this contact is made.178 

288. In the incident reports examined by my 
office where sexual assault was reported, 
the form showed CASA support was 
offered in less than one third of cases 
(Table 3). 

175 Department of Health and Human Services, Responding to 
allegations of physical or sexual assault: Technical update, 2014, 
page 8.

176 ibid., pages 8–9.

177 ibid., page 8.

178 ibid.
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289. There is also no indication on the incident 
reports as to whether the client or their 
guardian accepted or declined the offer 
of CASA support, or if another form of 
support was offered and/or received.

290. The following example demonstrates the 
importance of considering CASA support 
for all incidents of sexual assault.

Mr J’s story: no support needed for 
historical abuse

Mr J, a young man living in a group 
home, disclosed to his disability 
support worker that he had been 
raped and abused when he was 
between 13 and 15 years old by a 
resident in the service where he 
was living at the time. The support 
worker told the service manager 
about the disclosure, who in turn 
reported it to police, senior managers 
and executive staff of the CSO and 
completed the required incident 
report form.

Notification to police
In response to enquiries by my 
officers, the department advised 
that the perpetrator (another child) 
was charged and put on a probation 
order without conviction. 

Support for Mr J
Emails between Local Connections 
and the area director indicate that 
the department downgraded Mr J’s 
disclosure to a category 2 sexual 
behaviour incident because it was a 
historical allegation and did not occur 
during Mr J’s current service delivery. 
The reporter of the incident did not 
tick the box for a referral to CASA. 

However, in email correspondence 
between the area director and local 
staff, the area director requested 
that a referral to CASA be made. 
In response to my draft report, the 
department advised that the agency 
did attempt to link the client with 
CASA, but the client declined.179 The 
CSO further advised that Mr J was 
offered independent advocacy at 
the time of the incident. There is, 
however, no indication of this on the 
incident report form. When asked 
by my officers, the department said 
Mr J receives some support from his 
parents, although there is nothing 
on the form regarding contact being 
made with Mr J’s family about his 
recent disclosure. 

Disability Services Commissioner

291. Under the Protocol for Incident Report 
Reviews between the Disability Services 
Commissioner and the Department of 
Human Services, it is mandatory for the 
department to refer any incidents of staff-
to-client assault or unexplained injury to 
the DSC:

The DSC will receive and review all 
Category 1 incident reports and associated 
documentation (department email 
alerts and information updates) relating 
to allegations of staff-to-client assault 
and unexplained injuries for quality of 
response, client safety and client rights.180 

292. In my officers’ review of category 1 incident 
reports for the months of February and 
October 2014, we identified five incident 
reports relating to both staff-to-client 
assault and unexplained injury where the 
DSC was not informed. 

179 Response to my draft report from the Department of Health 
and Human Services, dated 10 November 2015, page 10.

180 Protocol for Incident Report Reviews between the Disability 
Services Commissioner and the Department of Human Services, 
page 4. 
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293. The following case is illustrative of a staff-
to-client assault allegation that required 
referral to the DSC but was not:

Ms L’s story: report provided to DSC 
one year after abuse

Ms L disclosed to her disability 
support worker, who was contracted 
through a labour-hire agency, that 
another agency support worker ‘had 
sex with her’. The agency support 
worker reported the incident to the 
funded agency disability coordinator, 
who completed an incident report 
form. The coordinator contacted the 
worker who confirmed that Ms L 
alleged that the other agency worker 
had ‘kissed her and touched her stuff 
and that [Ms L] did not want her 
back’. The worker said she asked Ms L 
again if the other agency worker had 
kissed her and she said ‘no, but she 
didn’t want [the agency worker] back’. 

The incident report was not provided 
to the DSC as it should have been 
under the DSC incident report 
protocol until 27 March 2015 (over 
one year later), when an audit of 
incident reports revealed it should 
have been provided. 

The Senior Practitioner

294. The Senior Practitioner is appointed under 
the Disability Act181 to protect the rights of 
people with disability who are subject to 
restrictive interventions and compulsory 
treatment and to ensure that the relevant 
standards are met.

295. Any instances of restrictive intervention 
(for example, physical restraint or sedation) 
must be approved182 and reported through 
the Restrictive Intervention Data System 
(RIDS).183 Authorised program officers 
within service providers are required to 
submit monthly reports of restraint and 
seclusion.184 

296. The Senior Practitioner also reviews some 
incident reports from disability service 
providers about allegations of staff-to-
client assault involving a serious outcome 
and provides clinical advice to the DSC. 

181 Disability Act 2006 (Vic), section 23(1).

182 Disability Act 2006 (Vic), section 134.

183 See <www.dhs.vic.gov.au/for-service-providers/disability/
service-quality-and-improvement/disability-act-2006-for-
service-provider/Restrictive-interventions-and-compulsory-
treatment/related-resources-holder8/restrictive-intervention-
data-system-ebehaviour-support-plan#content-heading-1>, 
viewed October 2015.

184 Department of Health and Human Services, Information Sheet 14, 
Restrictive Interventions, Disability Act 2006, page 2.
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297. In instances where incidents are not 
entered into RIDS or there is a delay, 
further opportunity for review and 
improvement in protection is lost, as is 
demonstrated in this case study:

Ms M’s story: ‘must just bruise easily’

As discussed on page 46, Ms M was 
manhandled by a staff member at 
a day program. On investigation, 
the CSO determined that the staff 
member believed Ms M was ‘acting 
out’ and that physical restraint was 
necessary for the safety of others. 
The day service failed to report the 
use of this restraint to the Office of 
the Senior Practitioner through RIDS 
until 18 months after the incident.

SRS residents and Community Visitors 

298. Guidelines for SRS proprietors and the 
department’s authorised officers (AOs) in 
responding to allegations of sexual assault 
are set out in Responding to allegations 
of sexual assault in SRS: Clarifying roles 
for SRS proprietors, the Department of 
Health and Centres Against Sexual Assault 
(October 2012). 

299. The guidelines state that when an AO 
receives a notification, they ‘advise [the] 
Community Visitor Regional Convenor 
by email and cc [the Community Visitor 
Program] coordinator’.185  

185 Department of Health, Responding to allegations of sexual 
assault in SRS: Clarifying roles for SRS proprietors, the 
Department of Health and Centres Against Sexual Assault, 
October 2012, page 3.

300. Community Visitors have a statutory 
function186 to visit SRS and assess whether 
services are being delivered in accordance 
with the Act and the prescribed 
accommodation and personal support 
standards. Community Visitors may take 
a number of actions in response to issues 
of concern in fulfilling their function. For 
example, they can submit a notification of 
an issue of concern for investigation by the 
department if the issue was not resolved at 
the time of the visit.

301. As SRS are not subject to the same level of 
scrutiny by the department as DAS or CSO, 
Community Visitors play an important role 
in protecting the rights of SRS residents. 
Timely advice to Community Visitors about 
incidents may assist them in fulfilling their 
statutory function.

302. Of the 14 notifications of alleged 
sexual assault analysed by my officers, 
three made reference to contact with 
Community Visitors, one of which was a 
disclosure by an SRS resident directly to 
a Community Visitor, rather than through 
the proprietor’s report and the AO. Contact 
with Community Visitors is not required, 
however the guidelines say that it is 
standard procedure in these circumstances.

303. There is no specific tick box or any other 
prompt on the prescribed reportable 
incident form to indicate contact with 
Community Visitors. 

186 Supported Residential Services (Private Proprietors) Act 2010 
(Vic), section 184.
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Communication
304. The capacity of clients to communicate 

their experience and needs is central, 
especially in instances of abuse. In many 
cases, there is a need for support or 
advocacy from someone outside the 
service environment to ensure the client 
can express themselves. As I said in phase 1:

… the role of advocacy is particularly 
important in the highly sensitive area of 
complaints about abuse, where people 
may be afraid to complain, and for those 
people who do not have the ability to 
communicate or to make a complaint on 
their own behalf.187  

305. The following case involves a woman with 
no-one in her life to support her:

Ms J’s story: No support

Ms J was an older woman who lived 
in the same SRS for nine years. She 
had an intellectual disability, was 
unable to communicate verbally and 
was dependent on SRS staff for her 
personal care needs. 

Ms J had no-one in her life, other 
than SRS staff, to look after her 
interests. While staff at the SRS were 
described by OPA as very protective 
of her, she was dependent on their 
continued goodwill for her safety and 
wellbeing.

187 Victorian Ombudsman, Reporting and investigation of 
allegations of abuse in the disability sector: Phase 1 – the 
effectiveness of statutory oversight, June 2015, page 86.

Late last year, Ms J was found semi-
naked crawling out of another 
resident’s room. Police believed Ms J 
may have been a victim of indecent 
assault by another resident. Owing 
to concerns about Ms J’s capacity to 
consent to a medical examination for 
the police investigation, and in the 
absence of anyone to support her, 
the Victorian Civil and Administrative 
Tribunal (VCAT) granted a temporary 
guardianship order, appointing the 
Public Advocate as guardian with 
specific authority in relation to the 
examination.

During its guardianship, OPA 
contacted the department about  
Ms J. The department reviewed her 
situation and determined that she 
was not at immediate risk of harm. 
However, a request was made for Ms 
J to be assigned a case manager. The 
department defines the role of case 
managers as to ‘establish a positive 
collaborative relationship with the 
person, and their support network 
… and assist the person to identify, 
link with and organise the supports 
they need to deal with problems and 
achieve their goals’.188 

Ms J died earlier this year of natural 
causes, before a case manager was 
allocated.

188 See <www.dhs.vic.gov.au/for-individuals/disability/specialist-
disability-services/disability-case-management-services>, 
viewed 26 October 2015.
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306. Support can be provided in a range of 
ways: informally through family or trusted 
friends; by funded advocacy services; or 
formal advocacy, which applies where 
there is an appointment of an Advocate or 
Guardian through VCAT.

307. There is no obligation on the part of the 
department or CSO to offer advocacy 
or support. The RAPSA guideline states, 
however, that for incidents of sexual or 
physical assault, staff should:

… with the client’s consent, engage family, 
significant others, an independent key 
support person and/or advocate to 
support the client and advocate on behalf 
of the client and ensure their rights are 
respected.189 

308. Other than indicating whether support 
from CASA was offered for sexual assault 
incidents, there is no requirement on 
the incident report to record whether 
any support was offered or provided in 
response to an incident, or if family have 
been informed at the time of the incident. 

309. Incident reports analysed for this 
investigation showed many instances 
where there appeared to be a need for 
support but no indication on the form that 
it was provided.

189 Department of Health and Human Services, Responding to 
allegations of physical or sexual assault: Technical update, 2014, 
page 12.

Case study: lack of advocacy and 
family support

In Ms G’s story, as set out at page 56,  
I detailed an incident of alleged  
staff-to-client assault. 

This incident also raised the issue of 
staff failure to engage an advocate 
or notify family about the incident, 
which resulted in Ms G bleeding from 
her mouth after a forced attempt to 
give her medication.

The QoSR required information 
about appropriate support such as 
specialist counselling, information, 
advice and advocacy provided 
to the client in response to the 
incident. DAS in this instance stated 
that Ms G was ‘monitored’ for any 
changes in physical and behavioural 
characteristics in response to the 
incident. No other advocacy or 
counselling was provided.

The QoSR also stated that Ms G’s 
family was not contacted until 15 
days after the incident. The QoSR 
stated that, once notified, the family 
stated they were concerned that 
the incident occurred but were 
happy that DAS were undertaking 
performance management measures. 

According to the QoSR, however,  
Ms G’s family were not advised that 
they could report the matter to 
police on Ms G’s behalf. In response 
to this issue, the COSI team stated 
that ‘not informing families that they 
can report matters to police or make 
a complaint on behalf of their family 
member is not good practice’. 

4. issues with incident reporting
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310. The following case goes to the need for 
independent communication support 
for people when reporting allegations to 
police.

Mr W’s story: perception of bias and 
lack of impartial support 

Mr W is a middle-aged man with 
cerebral palsy. He does not have any 
cognitive disability, is independent 
and directs his support needs. He 
uses a wheelchair and requires 
one-on-one support for personal 
care and communication support 
at appointments because he has a 
speech impediment. 

Mr W disclosed to a manager of his 
group home that, about a year prior, 
a female staff member massaged him 
and rubbed his body and his genitals. 
He also said that he had asked her 
if they could go away together and 
he would get two rooms, to which 
she replied that only one room was 
necessary.

At the time of the incident, police 
had been called to the house by Mr 
W for an unrelated matter. Neither 
the manager nor Mr W reported 
the allegations to police at that 
time. The incident report states that 
the manager was ‘aware that the 
allegations needed to be reported 
to the police but wanted to get a full 
understanding of what had occurred 
in order to provide an accurate 
report’. This is contrary to the RAPSA 
guidance. The manager proceeded 
to question Mr W further about his 
allegations, again contrary to the 
RAPSA. Mr W stated that he did not 
want to report the matter as he liked 
the staff member and did not want to 
get her into trouble.

After speaking with Mr W, the 
manager ‘went into the office to 
speak with the [staff member]’. The 
staff member described incidents 
over the last year in which Mr W 
made inappropriate sexual gestures 
towards her. She claimed that she 
had ‘not at any time pushed or 
forced him to do anything’ and that 
she understood that ‘she should have 
reported and documented these 
incidents’.

After speaking with the staff 
member, the manager returned to Mr 
W’s room. He was still agitated about 
the earlier incident and had called 
the police again. When the police 
attended for the second time, he 
reported his allegations.

The incident report states:

The SOCIT investigators returned to 
the office after speaking with [Mr W] 
and stated that he had withdrawn his 
complaint.

And: 

[Mr W] had one on one support 
throughout this process, including 
communication support with the 
SOCIT investigators.

The QoSR says: 

[The CSO] reported that no [ITP] was 
used by police [SOCIT] when [Mr W] 
made his statement. SOCIT requested 
the staff member on duty ... support 
[him] ... due to his communication 
needs and the fact that his speech 
impediment means that he can be 
difficult to understand for unfamiliar 
people.

Mr W does not have a cognitive 
disability and therefore an 
independent third person (ITP) 
was not a requirement during the 
interview with police, though he does 
require communication support. 
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It was not consistent with the 
RAPSA that a staff member from his 
residential accommodation facility 
provided that support to Mr W in the 
interview and that an independent 
support person was not sought. It 
is of particular concern that Mr W 
withdrew his complaint, given the 
potential for influence from staff in 
these circumstances.

Action taken against the workers 
involved
In response to my enquiries, the 
department advised that the 
staff member was dismissed. 
The allegations of engaging in a 
sexual relationship with Mr W were 
unsubstantiated. However, the CSO 
found that she escorted Mr W to 
a sex worker in her own time and 
she did not document advances 
made towards her by Mr W when 
she should have. The CSO advised 
that the staff member was placed 
provisionally on the DWES list but not 
until six months after the incident.

Enquiries by my officers also 
revealed that the CSO conducted its 
own internal investigation into this 
allegation but declined to provide a 
copy of the report to the department 
and my office. 

Staff training
The staff member had only been 
working in the field since 2012 and 
had no formal disability qualifications. 
This is notable because she was 
required to provide very intimate 
personal support. The documents do 
state that she was trained to assist 
with some personal support needs.

Escalation to other agencies
The incident report indicates that the 
DSC were informed of this incident.

Staff acting as an independent third 
person, contrary to the RAPSA

311. Communication support for people with 
disability is particularly critical when 
involved in police interviews. In relation 
to both physical and sexual assaults, the 
RAPSA says:

The police may want to interview the 
client and take a statement. The client 
may choose whether or not to participate 
in the police investigation.

Clients with a cognitive disability or a 
mental illness must have an independent 
third person present during the interview. 
The role of the independent third person 
is to facilitate communication, ensure that 
the client understands his or her rights, 
and to support the client. Police are 
responsible for arranging the independent 
third person.190 

312. There is a tick box on the incident report 
asking whether or not police have been 
contacted but no space to indicate 
any further actions – for example, who 
attended the police interview with the 
person with disability and whether there 
was an ITP present.

313. A number of cases identified that staff 
acted as the ITP in police interviews, 
despite this being proscribed in the 
RAPSA, which states:

Departmental and funded agency staff 
should not act as the independent third 
person.191 

This guidance is intended to ensure 
impartial support is provided in these 
circumstances and that there is no actual or 
perceived influence by staff over the client.

190 Department of Health and Human Services, Responding to 
allegations of physical or sexual assault: Technical update, 2014, 
pages 11–12.

191 ibid., page 11.
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314. The case studies below also show 
instances where staff acted as the ITP in 
police interviews, contrary to the RAPSA. 
One also demonstrates an inconsistent 
approach between police areas regarding 
non-sexual offences.

Ms N’s story: no ITP for interview –  
a conflict of interest

Ms N is a middle aged woman with 
physical and intellectual disabilities. 
She lives in a CSO and attends a day 
service. 

Late one afternoon, Ms N told a 
staff member (the reporter) at the 
residence that another staff member 
on the overnight shift hit her on the 
upper arm and forearm when in the 
bathroom that morning. 

The reporter reassured Ms N and 
asked if he could check for injuries. 
The next day, staff contacted Ms N’s 
sister and arranged a medical check. 
A notification was made to the DSC. 
The CSO’s quality advocacy advisor 
met with Ms N to ‘determine she was 
ok and to seek information from her 
regarding the incident’. 

A CSO manager also contacted 
police who interviewed Ms N at the 
day service. Police requested that the 
CSO provide an ITP. Two CSO staff 
members supported Ms N, one as her 
advocate. However, the police did not 
pursue the matter as ‘there was no 
basis for an investigation’.

The CSO arranged an independent 
investigation undertaken by an 
external investigator. Ms N was not 
interviewed, and the allegation was 
not substantiated. 

The department’s QoSR notes 
indicate that police asked the CSO 
to provide an ITP. The department 
asked how this had been addressed. 
The CSO stated:

There are times when [the CSO] 
provides an ITP, although this is not 
ideal. In the case of [Ms N] it is often 
better that someone she knows 
supports her even though this can 
lead to a conflict of interest as such. 
[The] staff member … supported [Ms 
N] with the police investigation.

When my officers sought more 
information about this case, the 
department stated that the CSO 
said Victoria Police ‘determined an 
Independent Third Person was not 
required to support [Ms N]’.

The subject of the allegation, a casual 
agency employee, was blocked from 
employment during the investigation 
but continues to work with the CSO. 
The CSO notified the DWES unit 
in October 2014 of the allegations 
against the employee, and in March 
2015 the unit advised that the 
employee would not be placed on 
the exclusion list. 
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Ms F’s story: no ITP because the 
allegation was not of a sexual nature

Ms F lives in a group home with 
four other residents. She has both 
physical and intellectual disability, 
a diagnosis of depression and an 
anxiety disorder. 

Ms F reported to a support worker at 
the residence that a casual support 
worker struck her on the arm while 
assisting her in the bathroom.

An incident report was completed, 
indicating the DSC should be notified. 
The incident was also reported to 
police. Police advised that Ms F 
would have to attend the station to 
make a statement and an ITP was not 
considered necessary because the 
incident was not of a sexual nature. 
This is contrary to the requirements 
of the RAPSA. 

Ms F was supported by a disability 
worker at the police interview. Police 
advised that they would not proceed 
with the matter until the CSO had 
completed its own investigation.

Ms F was supported to attend a 
medical appointment, counselling was 
offered as part of an annual medical 
review and the CSO’s client liaison 
officer also provided support some 
days later. Ms F’s family was notified. 

A service provider investigation 
concluded that, due to a lack of 
evidence, it was hard to determine 
the worker had deliberately hit Ms 
F, although contact may have been 
made during a hoisting transfer or 
when attempting to get a motorised 
wheelchair to work. This was reported 
to police who advised there would be 
no further investigation.

The worker was reinstated but was not 
to work at services attended by Ms F. 
Ms F was satisfied that the worker was 
no longer working with her. 

In response to enquiries by my 
officers, the department stated 
that staff had contacted the CSO 
to ensure that it followed up with 
Victoria Police in relation to its advice 
that an ITP was not required. The 
response also stated that the CSO 
‘confirmed they have reinforced with 
all staff the guidelines for reporting 
incidents to Victoria Police’. 

It is unclear why Victoria Police took 
the view that, after requiring Ms F to 
attend the station for an interview, it 
would not proceed with the matter 
until the CSO had completed its own 
investigation. 

315. The Victorian Equal Opportunity and 
Human Rights Commission has also noted 
cases where police did not investigate 
a report of abuse, ‘instead pushing the 
matter back to the system’.192  

192 Victorian Equal Opportunity and Human Rights Commission, 
Beyond Doubt, the experience of people with disabilities 
reporting crime, research findings, 2014, page 43.
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316. In its submission, OPA cited an allegation 
of sexual assault of a young woman with 
intellectual disability where staff acted as 
an ITP.

Serious concerns exist in regard to the 
police statements made by B and her case 
manager who police allowed to act as an 
ITP during the interview. The statement 
signed by her case manager concluded 
that it was not in B’s interest to proceed 
with any form of investigation. More 
appallingly, in her signed statement the 
case manager said ‘I have some doubts 
about the validity of what B is saying 
… I am not saying B has made this up, 
but believe she may have put herself in 
a position she is now regretting.’ Not 
surprisingly, the police discontinued 
investigation of the issue. 

317. OPA found that police had no guidance as 
to who should act as an ITP. The response 
to the complaint acknowledged that the 
case manager ‘was not an appropriate 
person to use as an ITP because of the 
perceived lack of impartiality’.193 

Failure to ensure communication 
support for SRS residents in police 
interviews 

318. The Responding to allegations of sexual 
assault in SRS194 document states SRS 
should: 

… advise Police if the resident/s has 
difficulty communicating and may need 
an Independent Third Person (ITP) …

and that when an AO receives notification 
they:

… ensure … any limiting communication 
capacity of parties is advised to police as 
an Independent Third Person …  

193 Office of the Public Advocate, submission to the Victorian 
Ombudsman, February 2015.

194 Department of Health, Responding to allegations of sexual assault 
in SRS: Clarifying roles for SRS proprietors, the Department of 
Health and Centres Against Sexual Assault, October 2012.

319. The Prescribed Reportable Incident Form 
requires AOs to record whether the police 
were contacted and provides space to 
outline actions taken by the proprietor. 
There is no requirement, however, to 
indicate if the resident has difficulty 
communicating or whether police have 
been made aware of this and the possible 
need for an ITP.

320. In the 14 notifications of alleged sexual 
assault reviewed by my officers, it was 
observed there was either no evidence or 
it was unclear whether the AO had taken 
steps to ensure the SRS advised police of 
any communication issues. 

321. In three of the 14 notifications, the 
residents retracted allegations. In each 
case there is no evidence that the AO 
ensured any communication needs were 
made clear to police.

Ms H’s story: failure to ensure 
communication support in SRS

During a visit to an SRS, Ms H 
made a number of complaints to 
a Community Visitor about her 
treatment at the facility, including a 
disclosure that she had been raped 
by another resident. 

The Community Visitor reported this 
information to the SRS proprietor, 
who notified the department AO 
and advised of the actions taken 
by the SRS. These actions included 
contacting the police, facilitating a 
medical assessment and contacting 
the resident’s nominated person and 
CASA.
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The resident and the alleged offender 
were interviewed by police at the SRS.

Ms H made a further disclosure of an 
alleged rape several days later to a 
worker delivering a program at the 
SRS. This was reported to the OPA 
telephone advice line and the AO 
was informed. 

Community Visitors made a complaint 
to the department in relation to issues 
raised by Ms H. The AO conducted 
two unannounced visits to the 
SRS, spoke to other residents and 
reviewed documentation to inform 
the department’s response to the 
complaint. The AO contacted Victoria 
Police, which advised that Ms H did not 
provide a witness statement and that 
the police investigation was closed. The 
AO’s investigation determined that the 
SRS was compliant with the Act and 
Regulations.

The department noted: 

[it] had identified that an independent 
third person (ITP) was not utilised for 
the police interviews with the alleged 
perpetrator or [the resident]. The OPA 
manager of Community Programs has 
informed the region’s SRS manager 
that [this region’s] police have the 
lowest uptake of the use of ITP across 
the state. The [relevant] SRS manager 
has discussed a plan with the OPA 
manager of Community Programs to 
address this issue with police.

There is no indication in the 
information provided that the 
AO took steps to ensure the 
communication needs of the resident 
or the alleged offender had been 
communicated by the SRS to police. 

Failure to communicate with other 
agencies

322. A large number of people with disability 
in Victoria receive services in more than 
one environment; for example, they may 
live in a group home and also attend a day 
facility, or they may receive independent 
support at home.

323. Consequently, communication between the 
different service providers in a person’s life 
is essential but not always evident. There is 
no space on the incident form that requires 
consideration of other services in contact 
with the person.

324. The Community Visitors raised this concern 
in their annual report:

The DHS Critical client incident 
management instruction 2011 outlines the 
incident reporting requirements involving 
a resident who receives support from 
more than one service provider. However, 
Community Visitors are concerned that 
information about incidents that occur 
at day placement is not appropriately 
communicated to staff at the group home, 
or adequately recorded on the resident’s 
file at the house.195  

195 Office of the Public Advocate, Community Visitors Annual Report 
2012–2013, page 30.
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Failure of timely notification to family

325. There is currently no specific reference to 
family being notified on the incident report 
form; however, submissions regarded 
notification of family as a clear expectation, 
and that failure to do so was a breach of 
trust. 

Submission: failure to tell family or 
medical staff of an incident

Ms T has a severe intellectual and 
physical disability and lives in a 
supported facility. Her brother 
provided a submission to my office. 
He said that Ms T fell but staff failed 
to get her any medical attention and 
also failed to notify her family. The 
following week, Ms T was found to 
have significant ‘unexplained’ swelling 
in her left leg, but staff did not tell 
her family or doctors about the fall 
that had occurred the previous week. 
Four months later, Ms T was found to 
have multiple fractures to her left leg.

Her brother said: 

By failing to disclose information 
of the fall to family and treating 
doctors, the DHS systemic failure 
(or intentional cover up) denied 
my sister the medical treatment 
she needed to have her injuries 
attended to … Imagine for a moment 
the excruciating pain of having an 
untreated fracture in your lower 
leg for four months. No cast, no 
pain medication, and no way to 
communicate the constant pain you 
are in. People just putting clothes and 
shoes on and off, paying no regard to 
fractured bones …

326. An incident report examined by my office 
also demonstrated this issue:

Ms G’s story: lack of advocacy and 
family support

As described at page 56, Ms G was 
verbally and physically assaulted by a 
casual support worker.

The incident was reported by another 
staff member nine days after it 
occurred. Staff did not inform Ms G’s 
family until six days later.

Provision of advocacy services

327. My investigation found that there is a 
critical role for advocates to assist people 
with disability. The role of advocacy 
is particularly important in the highly 
sensitive area of complaints about abuse, 
where people may be afraid to complain, 
and for those people who do not have 
the ability to communicate or make a 
complaint on their own behalf. 

328. While Community Visitors have a role 
in advocating on behalf of people with 
disability and to follow up on action taken 
by the department, they are volunteers 
and their role does not extend to individual 
advocacy. OPA provides some advocacy 
services to people with disability, but this is 
limited by its funding arrangements.
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329. Family also play an integral role in 
advocating on behalf of people with 
disability, and this was evident in the 
submissions to my office and my meetings 
with family members. However, there are 
circumstances where there is apparent 
tension between the approach of family 
and the best interests of the person with 
disability. 

Ms M’s story: must bruise easily

As discussed on pages 46 and 47, 
Ms M was allegedly manhandled by 
a staff member at a day program. 
Ms M’s family was unhappy the 
incident was reported to police 
and uninterested in pursuing this 
option. No consideration was given 
to provision of advocacy to Ms M to 
seek her views beyond that of her 
family.

330. Where there is no family support, or as 
a matter of preference, advocates can 
provide critical assistance to ensure the 
best interests of a person with disability. 
In Victoria, advocacy is provided through 
Commonwealth and state funding. The 
Commonwealth provides $4.1 million 
funding through 16 agencies, including 
$3.67 million for individual advocacy.196 

196 Correspondence from the Office for Disability, received  
29 October 2015.

331. Oversight of the state’s disability advocacy 
program is provided by the Office for 
Disability (OfD), which sits within the 
department. The OfD’s mandate is to 
‘put disability on the agenda across the 
Victorian Government’.197 At interview, staff 
of the OfD stated:

•	 the OfD has an overall budget of 
around $4.8 million

•	 $2.7 million of the OfD’s budget is 
used to fund 24 agencies providing 
both individual and systemic 
advocacy:198 $1.7 million goes to 
individual advocacy and $1 million 
goes to systemic advocacy.199  

332. In phase 1, I discussed the need for a 
comprehensive assessment of the need for 
advocacy services in Victoria in order to 
better support people with disability.

333. State funding for advocacy through the 
OfD has increased only by the CPI since 
2003.200 This is despite:

•	 the number of people identifying 
as having a profound or severe 
core-activity limitation in Victoria 
increasing from 323,300 in 2003 to 
364,900 in 2012; an increase of more 
than 41,000201  

•	 the volume of critical incidents 
reported to the department almost 
tripling from 2002–03 to 2013–14.202 

197 See <www.dhs.vic.gov.au/about-the-department/our-
organisation/organisational-structure/our-groups/office-for-
disability>, viewed on 26 October 2015.

198 Systemic advocacy pushes for broad policy and social change, 
while individual advocacy promotes the interests of particular 
individuals by acting on their behalf to resolve specific issues; 
Productivity Commission, Disability Care and Support, 2011, vol. 1, 
Report no. 54, Canberra, page 26.

199 Just over 60 per cent of the OfD’s advocacy funding goes to 
individual advocacy. This is a correction to my phase 1 report 
where I said 30 per cent of advocacy funding went to individual 
advocacy.

200 Interview with Office for Disability, 7 October 2015.

201 Australian Bureau of Statistics, 44300DO002_2012 Disability, 
Ageing and Carers, Australia: Victoria, 2012, Released at  
11.30am Thursday 17 April 2014, Table 3_1, Accessed online at  
<www.abs.gov.au/AUSSTATS/abs@.nsf/DetailsPage/4430.0201
2?OpenDocument>.

202 This includes disability incident reports, as well as child protection 
and youth justice. Source: KPMG, Independent review of the 
Department of Human Services Critical Client Incident Response and 
Management Approach, Final report, December 2014, page 20.
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334. A number of disability advocacy 
organisations told the parliamentary inquiry 
that they support my recommendation for 
additional funding for advocacy.203  

335. One submission204 to my office from an 
advocacy agency complained about a 
lack of funding for training. The agency 
said it received $60,000 over two years to 
provide ‘peer to peer training to residents 
in shared supported accommodation about 
their rights … including their right to be 
free from … abuse’. The agency said they 
were told of ‘numerous instances of abuse’ 
during the training and they advocated 
for individuals to remedy the situations. 
The agency said ‘there are 1000 … homes 
with around 6000 residents and we were 
only able to visit 86 homes’. The agency 
stated it did not receive further funding 
for the project, despite requests to the 
department and OfD and ‘support for 
the project from the Office of the Public 
Advocate and reports from the Disability 
Services Commissioner that say this type 
of program actually prevents as well as 
reveals abuse’. 

336. When asked at interview about how the 
OfD determines the need for advocacy 
services, the office manager from the 
OfD said it receives quarterly data from 
advocacy agencies205 and conducts visits 
and periodic forums with agencies to 
gather intelligence. They do not receive 
incident report data from the department. 
The office manager stated:

203 Parliament of Victoria, Family and Community Development 
Committee, Inquiry into Abuse in Disability Services, August 2015, 
page 63.

204 Submission 1 to the Victorian Ombudsman, February 2015.

205 Includes the number of clients, types of issues, staffing profile 
of the agency etc., and particular cohorts. Source: Interview 
with Office for Disability, 7 October 2015.

… understanding the true nature of 
demand in relation to advocacy is 
quite a complex thing because there 
are a number of players in this space. 
So, we have our program [OfD], which 
has a particular function; we have the 
Commonwealth program …; we have, 
obviously, the role of OPA …; then we have 
the Disability Services Commissioner, 
which has some related role; and we have 
VEOHRC [Victorian Equal Opportunity 
and Human Rights Commission], which 
has some related role.206  

337. The office manager further stated that 
the OfD has not received evidence 
from advocacy agencies that they are 
underfunded: 

... each agency will work within the 
funding allocation that they have to 
manage the people coming through 
their service and identifying with a need 
for advocacy. So they will determine, 
through their own organisation, how they 
can manage the number of individuals 
that they support at any one time. And, 
anecdotally, the evidence that we get 
from agencies is that they’re able to do 
that. Yes, the demand’s high, but they are 
able to manage the demand. So we have 
not, at this point in time, received firm 
evidence from any of the agencies that 
they are not able to meet the demand.207 

338. The OfD states it is currently looking at 
strengthening the individual advocacy 
program and is reviewing the need for 
advocacy in Victoria.208 In preparation 
for the rollout of the NDIS, the federal 
Department of Social Services is also 
undertaking a review of advocacy for 
people with disability, with decisions to be 
made in December 2015.

206 Interview with Office for Disability, 7 October 2015.

207 Interview with Office for Disability, 7 October 2015.

208 Interview with Office for Disability, 7 October 2015.
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339. In my phase 1 report, I also stated that 
there is an inherent conflict in the 
department funding advocacy for people 
who are reliant on the services of the 
department itself.209 At interview, the OfD 
office manager put the view that the 
current arrangement worked well:

I don’t believe there’s a conflict … I think it 
is a good fit … because … the focus of the 
Office for Disability is about addressing the 
issue of disability and barriers of people’s 
inclusion across a full range of life areas. 
In that sense, the advocacy program is 
a good fit because it has a similar focus. 
We also have a focus on capacity building 
across government, across the community, 
and the advocacy program provides that 
function as part of what it does … We don’t 
have a service delivery focus. I understand 
the comments that were made in the 
[phase 1] report and I understand where 
that’s coming from. I think though that it’s 
important to understand that the function 
of the Office for Disability is quite different 
to the service delivery component or part 
of the organisation [the department]. It 
provides a distinct, but complementary 
function. I also think there are some 
benefits being associated with the Office 
for Disability because of the proximity to 
the policy hub of government in relation to 
disability, broader whole-of-government 
disability issues.210  

340. Since the phase 1 report, some advocacy 
groups have told the parliamentary inquiry 
that they were ‘firmly of the view that the 
body that administers the funds needs to 
be independent of any conflict of interest’. 
One submission to the inquiry suggested 
that ‘because advocacy organisations are 
currently funded and administered by the 
Department of Health and Human Services 
they have been less effective than they 
need to be’. 211 

209 Victorian Ombudsman, Reporting and investigation of allegations 
of abuse in the disability sector: Phase 1 – the effectiveness of 
statutory oversight, June 2015, page 86.

210 Interview with Office for Disability, 7 October 2015.

211 Parliament of Victoria, Family and Community Development 
Committee, Inquiry into Abuse in Disability Services, August 2015, 
page 64.

341. Other disability advocacy organisations 
expressed a different view, telling the 
inquiry that ‘they do not support the 
recommendation that the administration 
and funding provision be transferred to the 
Office of the Public Advocate’.212

4.6 Gaps in the reporting 
system

342. My investigation identified four areas where 
serious incidents affecting the wellbeing of 
people with disability are potentially ‘falling 
through the cracks’. The material set out 
below is what has come to light through 
incident report enquiries or my analysis of 
available data.

Neglect 
343. In the context of disability services, the 

term ‘abuse’ is generally discussed in 
combination with ‘neglect’.213 Abuse is 
defined as ‘the violation of an individual’s 
human or civil rights, through the act or 
actions of another person or persons’.214 
Neglect is a passive form of abuse: it is the 
‘failure to provide the necessary care, aid or 
guidance to dependent adults or children 
by those responsible for their care’.215  

344. The CCIMI does not define abuse in the 
disability context. However, in relation to 
child protection clients, the CCIMI defines 
‘abuse in care’ as:

… alleged or actual physical or sexual 
assault where a client in care is the victim 
and the perpetrator is a staff member, 
a carer or a member of the carer’s 
household.216  

212 Parliament of Victoria, Family and Community Development 
Committee, Inquiry into Abuse in Disability Services, August 2015, 
page 63.

213 For example, the Victorian industry standards for disability 
services require disability services to ensure ‘Freedom from 
abuse and [my emphasis] neglect’.

214 See <www.disabilityhotline.net.au/what-is-abuse-and-neglect>, 
viewed on 9 October 2015.

215 ibid.

216 Department of Health and Human Services, Critical client incident 
management instruction - Technical update 2014, April 2014, page 27.
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345. Neglect is not defined in the CCIMI, 
but ‘poor quality of care’ is defined as 
‘inappropriate behaviour or inadequate 
care by caregivers or staff’.217 In effect, this 
is neglect.

346. In relation to the categorisation of poor 
quality of care incidents, the CCIMI states:

Poor quality of care concerns may, 
depending on the extent and nature 
of impact on the client be defined as 
either Category One or Category Two 
incidents. In general, it is anticipated 
that poor quality of care concerns would 
represent lower level risks to the health 
and wellbeing of a client than physical or 
sexual assault and are therefore likely to 
be defined as Category Two incidents.218  

347. My capacity to examine the reporting and 
investigation of neglect allegations was 
limited, as only 12 of the 357 category 1 
incident reports reviewed by my office 
related to poor quality of care. 

348. The CCIMI says that where medical 
intervention is required in response to poor 
quality of care, or where poor quality of 
care cannot be excluded as contributing to 
a client’s need for medical intervention, the 
incident should be reported and defined 
as category 1.219 When categorising a poor 
quality of care incident, service providers 
are told to consider ‘any previous incident 
reports regarding the client, the carer or 
the family of the client or carer’.220 

217 Department of Health and Human Services, Critical client incident 
management instruction - Technical update 2014, April 2014, page 29.

218 ibid., page 20.

219 ibid.

220 ibid.

349. The CCIMI does not state whose 
responsibility it is to select the category 
for the report; however, the category is 
selected at part 2, which is completed ‘by 
the most senior witness to the incident 
or, if there were no witnesses, the staff 
member to whom the incident was 
reported’.221 The report is subject to quality 
checking by the department, at which time 
the category may be changed.

350. Poor quality of care incidents are not 
subject to a QoSR. They may trigger an 
adverse event review, where ‘a collective 
group of events’ in DAS or CSO ‘leads to 
negative consequences for individuals and/
or groups directly or indirectly attributable 
to the disability service provision’.222 

351. KPMG recommended that category 1 
incidents continue to be reported to 
the department for individual oversight 
and management given the higher risks 
associated with the incidents, and that 
category 2 incidents be managed at a 
local service level, with the department 
providing oversight through aggregate 
data analysis, audits and inspections.223  

352. The department is developing a new model 
for incident reporting and investigation in 
response to the KMPG report. If the KPMG 
model is accepted, the department will not 
have visibility of quality of care incidents 
unless they are described by the service 
provider as category 1. 

353. Under this system, the following case of 
poor quality of care would not be reported 
to the department. It was initially classified 
as a category 2 incident by service-level 
provider staff. However, the department’s 
operations manager changed it to  
category 1, presumably because of the 
traumatic effect on the people involved.

221 ibid., page 11.

222 Department of Health and Human Services, Promoting Better 
Outcomes – systemic improvement policy: managing and 
reviewing adverse events, July 2012, page 3.

223 KPMG, Independent Review of the Department of Human 
Services Critical Client Incident Response and Management 
Approach, Final report, December 2014, page 5.
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Case study: asleep on the job

The people involved in the incident 
lived in a DAS group home, which 
housed four people with complex 
support and health needs requiring 
24-hour active monitoring.

Staff member B arrived to start their 
shift at 6.50am but was unable to 
get into the house. After ringing 
the doorbell several times and 
telephoning the house number, the 
on-duty staff member, A, eventually 
came to door saying he had fallen 
asleep and the morning routine was 
behind. Staff member B found:

•	 one client had missed her 
morning medication; she ‘was 
soiled with faeces and [her] pad 
[was] soaked’

•	 another client was leaning sideways 
down the bed at risk of entrapment 
in his bed rails as the side protectors 
were not on; he was ‘distressed, 
loudly vocalising … saturated and 
his pad was full of faeces’

•	 another client was found ‘crying/
sobbing’; she had urinated in her 
room during the night.

When staff asked about what happened, 
staff member A said, ‘Shit happens. I 
tried my best to make up for my mistake. 
I fell asleep around 4.30–5am’.

The incident was reported as a 
category 2 incident but reclassified 
by the department’s operations 
manager as a category 1. This initial 
incorrect categorisation meant the 
department was not notified of the 
incident within 24 hours, as required 
under the CCIMI. 

Support for those involved 
In response to enquiries by my officers, 
the department stated the residents 
received support from house staff but: 

… formal counselling was not deemed 
appropriate for [the] residents given 
their complex support needs and 
severe intellectual disabilities. An 
advocate for one of the residents 
was also notified. The residents were 
worked with and monitored by regular 
staff members in the following days. 

Review
The incident was not subject to 
a QoSR, as these do not examine 
poor quality of care incidents. The 
department stated that the director 
of the division determined that 
the DAS review of the incident 
and follow-up actions would be 
appropriate: 

The staff member’s conduct would be 
addressed through the mechanisms 
available for Managing Performance 
and Conduct. Resident support and 
wellbeing was addressed by staff and 
advocates who knew the residents’.

Actions taken against the workers 
involved
Staff member A was initially directed 
not to work in any group home until 
further notice and undertook office 
duties in the department.

An investigation into staff member 
A’s conduct was completed by the 
department’s Ethical Standards 
Unit pursuant to the Managing 
performance and conduct in 
Disability Services policy. This found 
that five of the six allegations against 
staff member A were substantiated. 
The department accepted staff 
member A’s proposal that he be 
issued with a final warning and 
advised him that he must not accept 
any active night shifts. 

The staff member breached 
this condition and was subject 
to a further serious misconduct 
investigation. This investigation is 
ongoing. 

4. issues with incident reporting
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354. In response to my draft report, the 
department stated:

As part of the work to develop the new 
client incident management system, 
consideration will be given to revised 
incident reporting categorisation and 
prioritisation models. Consideration will 
be given to ensuring adequate visibility of 
those most serious incidents.224 

SRS residents 

Under-reporting of incidents

355. In 2013, 4,275 people lived in SRS. People 
with disability made up 91 per cent of these 
residents.225 

356. While there are more than 4,000 people 
living in SRS, the department provided my 
office with only 134 reportable (serious) 
incident notifications for the 2.5 year 
period: 1 July 2012 to 31 December 2014. As 
the majority of people living in SRS have a 
disability, most of these concerned people 
with disability. However, it is difficult to 
be precise: the incident report completed 
by AOs does not generally state whether 
the person involved in the incident had a 
disability. 

357. The 134 notifications is significantly 
lower than reporting in state-funded 
accommodation, for which there were 2,120 
category 1 incidents in 2014 alone. 

358. The low number of notifications for SRS 
has been noted by Community Visitors: 

… it is our view that abuse is systematically 
under reported in PL [pension level] 
SRS.226 

224 Response to my draft report from the Department of Health 
and Human Services, dated 10 November 2015, page 14.

225 In the 2013 census, the term ‘disability’ refers to the following 
disability types: age-related frailty, psychiatric disability, 
intellectual disability, physical disability, drug/alcohol problem, 
sensory disability, acquired brain injury and other.

226 Community Visitor Program, OPA, email to the Victorian 
Ombudsman, 16 February 2015.

359. Community Visitors note a trend for 
incidents to be recorded in residents’ 
progress notes rather than in the format 
for prescribed or reportable incidents. 
Community Visitors do not have automatic 
access to progress notes and they say their 
role is impeded by lack of access to this 
information.227  

360. In response to my draft report, the 
department wrote:

The department has recently confirmed 
with Legal Services that Community 
Visitors should have access to progress 
notes/communication books as they 
contain information which is relevant to 
the objective of the SRS Act: to protect 
the safety and wellbeing of residents of 
supported residential services. 

This will be communicated to the sector 
in November 2015 (authorised officers, 
Community Visitors, and proprietors of 
supported residential services).228 

361. Further, Community Visitors regularly 
report that proprietors and staff of 
mainly pension-only SRS have difficulty 
understanding the difference between 
‘reportable’ and ‘recordable’ incidents,229 
leading to a potential failure to report 
serious incidents.

362. Mr E’s case provides an example of serious 
incidents in SRS going unreported to the 
department. 

227 Office of the Public Advocate, Community Visitors Annual Report 
2013–2014, page 19.

228 Response to my draft report from the Department of Health 
and Human Services, dated 10 November 2015, page 15.

229 Office of the Public Advocate, Community Visitors Annual Report 
2013–2014, page 19.
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Mr E’s story: unreported assaults on 
a person with disability 

Mr E has multiple disabilities, uses 
a wheelchair and requires daily 
assistance with his personal care 
needs such as dressing and toileting. 
He receives support through a 
disability agency. Until a few years 
ago Mr E lived independently in a 
public housing unit but, when his 
support needs changed, he moved 
into an SRS.

When Mr E spoke to my officers 
he was extremely distressed. He 
told them that late last year he 
had been physically assaulted by 
another resident, who punched him 
in the face in an unprovoked attack. 
According to Mr E this resident and 
others bully and harass him, and he 
said that the proprietor of the SRS 
could do nothing about it. He said 
that the resident who assaulted him 
‘tells him off’ every morning and it 
makes him ‘feel sad’ and that ‘[this 
resident] calls people morons and 
staff don’t do anything to him – they 
don’t even tell him off’.

There have been two other incidents 
this year, one in which Mr E hit the 
resident who had assaulted him. Mr 
E said that he didn’t mean to hit the 
other man, but the man was wearing 
his shirt and bullying him. In another 
incident, a resident told Mr E that he 
should go to a nursing home, which 
Mr E found very hurtful.

Mr E said he does not feel safe. He 
wants to leave as he ‘can’t take it 
anymore’ and that there are ‘fights, 
fights, fights all the time [at the SRS]’. 

The department has since conducted 
an inspection of the SRS where Mr 
E is living. The department stated 
that the ‘inspection revealed that 
the incident had occurred and 
was recorded. The incident record 
indicated that it was managed 
appropriately by the proprietor and 
staff. Mr E’s support plan at the SRS 
documented strategies related to 
reducing verbal altercations.’

Mr E has been on the department’s 
Disability Support Register for three 
years and has lodged applications 
to move to other supported 
accommodation and to increase his 
ISP funding. At the time of speaking 
with my officers, Mr E said that he 
had not received an update on the 
status of these applications.

Mr E’s advocate recently informed 
my officers that the department 
approved Mr E’s application for 
increased ISP funding. This will 
provide him additional support with 
personal care and enable him to get 
out into the community and take part 
in a number of different activities. 

363. In response to my draft report, the 
department stated:

The department has produced a new 
incident record-keeping book which 
promotes recording all incidents. The 
new book was issued with a fact sheet 
about the benefits of keeping records of 
all incidents. Incident recording practices 
have been a focus of the supported 
residential services training program and 
will have increased emphasis in 2016.230 

230 Response to my draft report from the Department of Health 
and Human Services, dated 10 November 2015, page 15.
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Incidents outside an SRS

364. The SRS Act requires that a prescribed 
reportable incident occurring ‘on the 
premises of, or in relation to’ an SRS must 
be reported to the department by the end 
of the next business day.

365. Analysis of prescribed reportable incident 
notifications showed that on two occasions 
an SRS resident made an allegation of a 
sexual assault that occurred away from 
the SRS premises – one at a nightclub and 
one at a bus stop when the resident was 
returning from work.

366. In the first instance the resident disclosed 
the incident at the nightclub to managers 
of the SRS facility who advised the 
department, which in turn advised the SRS 
program in the department. 

367. Email correspondence between 
departmental staff within the SRS program 
states: ‘This is not a notifiable event or a 
CAT 1 as it occurred off the SRS premises 
and appears totally unrelated to the SRS. It 
is interesting though that the SRS did not 
inform us.’ 

368. The AO subsequently contacted the SRS to 
follow up on the actions taken by the SRS 
and reminded them of the requirement to 
notify of a prescribed reportable incident.

369. On the second occasion the resident 
disclosed the alleged sexual assault at 
the bus stop to SRS staff, who made a 
notification of a prescribed reportable 
incident to the department. The AO 
followed up with the SRS about the 
supports provided to the resident.

370. While on both occasions the department 
was made aware of the alleged assaults 
and was able to follow up, the first shows a 
potential gap in reporting serious incidents 
occurring outside SRS premises. In the 
first instance, the SRS did not report the 
incident to an AO as it did not occur on 
the premises; however, it did report it to 
the resident’s case manager. Without the 
contact between the case manager and  
the AO, the AO may not have been made 
aware of the incident and unable to follow 
up on the actions of the SRS to ensure the 
safety and wellbeing of the resident.  

Transport Accident Commission 

TAC clients in CSO and TAC facilities

371. Seventeen serious incident reports were 
reported to the TAC in the 32-month 
period between January 2013 and 
August 2015, with one incident involving 
allegations of staff-to-client assault. This is 
a very low number.

372. At interview, the TAC’s manager of Care 
Assurance was asked about the serious 
incident reports the TAC receives from 
different service providers:

From our understanding we have received 
them all, we don’t know any different that 
we haven’t. Nothing has come up from 
any client or anyone else to say anything 
differently.

373. As noted earlier, few TAC clients live 
in accommodation funded by the 
department, and the department therefore 
receives few incident reports involving TAC 
clients. However, given the small number 
of reports received by the TAC, my officers 
asked the department if it had received any 
additional incident reports for TAC clients 
in department-funded service providers for 
the corresponding period.  
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374. In response, the department provided my 
office with a further two serious incident 
reports involving TAC clients. In both 
instances the clients had been hospitalised 
for medical treatment; however, the TAC 
was not provided with a copy of the 
incident report by the service provider. In 
phase 1 of my investigation I also identified 
an example of a serious incident involving 
a TAC client in receipt of dual funding from 
the TAC and the department, where the 
TAC had not been notified of the incident 
by the service provider. The TAC identified 
this oversight and obtained a copy of the 
incident report.

375. While the TAC received only 17 incident 
reports for the 32-month period, the 
TAC’s alleged abuse register contained 
94 separate entries in the 11-month period 
from November 2014 to September 2015 
for 88 TAC clients. The register captures 
not only serious incident reports received 
from service providers but any type of 
abuse concerns that have been raised 
by TAC clients, family/friends, service 
providers, health or legal professionals, TAC 
staff, third parties and any other person or 
agency. 

376. Examples of the types of concerns 
captured by the register included:

•	 allegations of physical and sexual 
assault 

•	 allegations of poor quality of care

•	 disability workers allegedly speaking 
to TAC clients in a disrespectful 
manner

•	 disability workers allegedly stealing 
from TAC clients or requiring 
the client to pay for the workers’ 
incidental expenses, such as meals or 
travel expenses.

377. Some of the allegations of abuse on the 
register were made by TAC clients during 
welfare checks conducted by the TAC. The 
TAC stated that, so far, it has visited 215 of 
its vulnerable clients, and 30 per cent of 
clients (59) raised an allegation of abuse, 
most commonly physical abuse.231 

378. While not all the allegations detailed in the 
abuse register would require an incident 
report, the difference between the incident 
reporting numbers and the abuse register 
suggests there may be under-reporting by 
service providers to the TAC. 

379. In response to my draft report, the TAC 
stated: 

The alleged abuse register captures all 
allegations of abuse, most of which are 
reported during a TAC client welfare check. 
The disparity between the number of 
incidents captured in the abuse register and 
the number of incident reports received by 
the TAC may indicate a variety of things, 
including that clients feel it easier to make a 
report of abuse during their welfare visit 232. 

380. The TAC says it refers its registered 
providers to the department’s incident 
report form and processes for responding, 
given it does not have its own. However, 
I note that some TAC-registered service 
providers have no relationship with the 
department and therefore may have no 
knowledge of departmental practice or 
ready access to the documentation. 

381. In response to my draft report, the TAC 
said:

As part of the review of the TAC/
WorkSafe provider registration 
requirements, the TAC will implement 
its own incident report form for use in 
reporting serious incidents involving 
TAC/WorkSafe clients. The form will be 
accessible on the TAC website.233

231 Correspondence from the TAC, received 16 October 2015.

232 Response to my draft report from the TAC, dated 10 November 
2015, page 3.

233 Response to my draft report from the TAC, dated 10 November 
2015, page 2.
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382. The TAC also stated that it has developed 
a provider regulation performance 
management framework, which includes 
targeted and random audits to monitor 
compliance with registration requirements 
including incident reporting.234 

TAC clients in SRS

383. The SRS Act requires proprietors to 
notify the department of any ‘prescribed 
reportable incidents’235 by the end of the 
next business day. 

384. The TAC does not require SRS proprietors 
to be independently registered as 
a provider of disability services. 
Consequently, there is no requirement 
for SRS proprietors to report to the TAC 
serious incidents involving their clients, 
such as alleged physical or sexual assault. 
This is in contrast to CSO and TAC 
facilities, which are required to provide 
reports to the TAC under their registration 
requirements.

385. In response to this issue, the TAC stated:

SRS operators must be registered with 
the DHHS and comply with registration 
requirements set out in the Supported 
Residential Services (Private Proprietors) 
Act 2010 … 

… the TAC does not duplicate this process 
or impose additional requirements on SRS 
over and above those already set out in 
the … [SRS] Act.

386. The TAC also said:

… [it] expects SRS operators to 
comply with the mandatory incident 
reporting requirements set out in Part 
4, Division 8 of the … [SRS] Act, guided 
by the recommendations in the DHHS 
publication, Operating a Supported 
Residential Service – a guide for 
proprietors, and overseen and regulated 
by the DHHS.

234 Response to my draft report from the TAC, dated 10 November 2015, 
page 2.

235 Supported Residential Services (Private Proprietor) Regulations 
2012 (Vic), regulation 50 states: ‘A prescribed reportable 
incident is: the unexpected death of a resident; a serious injury 
of a resident; a fire or other emergency event; an alleged 
serious assault (sexual or physical)’.

387. In the absence of any formal requirements 
for SRS proprietors to notify the TAC, 
the TAC could remain unaware of serious 
incidents involving TAC clients in SRS, 
or of SRS proprietors who have acted 
inappropriately or not met required 
standards. 

Information sharing between the 
department and TAC

388. In my phase 1 report I commented on the 
need for information-sharing arrangements 
between the TAC and the department 
to ensure that each agency is aware of 
information about service providers and 
serious incidents, particularly where a 
service provider has been found to have 
acted improperly or not met required 
standards.

389. In order to ensure that it receives 
information about serious incidents 
involving TAC clients, the TAC advised that 
it has been working on an information-
sharing protocol with the department for 
the past couple of years. 

390. The draft information-sharing protocol 
proposed by the TAC, among other things, 
provides for the sharing of information 
between the TAC and the department 
where a ‘suspicion, complaint, allegation 
or other evidence is received about: the 
health, safety, abuse or risk to a client or 
where there is a failure to meet basic client 
needs’.

391. The draft protocol also recognises that 
there are exceptional circumstances when 
the department and the TAC must share 
information to fulfil their responsibilities, 
including where they become aware of 
issues or reports of activities that may put 
clients, or prospective clients, at risk.
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392. In regards to my concerns about the TAC’s 
inability to receive incident reports about 
their clients living in SRS, the TAC stated 
that:

… [it] has identified that, in the absence 
of an information sharing protocol with 
DHHS, this may result in serious incident 
reports being received by the DHHS but 
not being received by the TAC in relation 
to TAC/Community Integration Program 
(CIP)236 clients in SRS.

393. While the TAC has stated that the 
proposed information-sharing protocol 
with the department will address this gap, 
the draft protocol specifically states:

i. Information shared shall be limited to  
 organisations who are registered with  
 both: 
a. DHHS and TAC

394. As SRS are not registered with the TAC, it 
appears that the proposed information-
sharing protocol will not apply to SRS and 
any TAC clients living in these facilities.

395. In response to my officers asking the TAC 
what is preventing the draft protocol from 
being implemented, the TAC stated:

The information protocol requires DHHS 
and TAC to agree on what information can 
and should be shared. These matters are 
under negotiation between the parties.
…

The TAC is hopeful that agreement with 
the DHHS can be reached as soon as 
possible so that the protocol can be 
implemented shortly thereafter.

396. In response to my draft report, the TAC 
further stated:

In response to the TAC’s requests to meet 
and discuss the implementation of an 
information sharing protocol, the TAC 
awaits the department’s advice.237

236 Community Integration Program is a program designed to provide 
severely injured workers who are managed by the TAC with 
support to help them rebuild their life following an accident and 
reconnect with the community, See, WorkSafe, More information 
about Community Integration Program, September 2013.

237 Response to my draft report from the TAC, dated 10 November 
2015, page 2.

397. In response to my draft report, the 
department stated:

The department confirms it is working on 
an information sharing protocol with the 
TAC to assist both parties to fulfil their 
regulatory duties and reduce regulatory 
burden. 

There are a small number of people who 
access services from both the department 
and the TAC. As work continues on the 
protocol, as noted in the department’s 
response to the draft phase 1 report, 
information can be shared between 
the department and TAC about these 
clients.238 

398. At the time of tabling my report, the 
information-sharing protocol was not yet 
implemented.

People at home
399. There are approximately 15,000 people 

with disability who have an individual 
support package (ISP). An ISP is an 
allocation of funding to a person with 
disability to help purchase supports that 
will best meet their needs. Planning for 
an ISP will also take into consideration 
the needs of family members or carers to 
maintain the caring relationship.239 As at 
June 2015, 9,477 ISP recipients were not 
living in a CSO or DAS residential service; 
while some would live in SRS, a majority of 
the 9,477 live at home.240 Most people with 
an ISP have their services managed by a 
registered disability service provider, or use 
a financial intermediary. Only five per cent 
receive direct payments.241 

238 Response to my draft report from the Department of Health 
and Human Services, dated 10 November 2015, page 12.

239 Department of Health and Human Services, Individual Support 
Packages for people with a disability guidelines, June 2014, page 2.

240 Email from Department of Health and Human Services,  
23 October 2015.

241 Email from Department of Health and Human Services,  
16 November 2015.
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400. My report acknowledges the significant 
under-reporting of incidents in residential 
accommodation. There is also a risk that 
incidents that occur in the home, where 
an ISP is in place, will not be reported. 
This is because an ISP for a person who 
lives independently generally involves an 
individual worker providing support. For 
example, a worker may provide support 
to a person with disability for community 
access or outreach. 

401. The person with disability living at home 
and receiving direct payments may be 
reluctant to report an allegation of abuse 
for a range of reasons including:

… shame that they have been abused 
or exploited, a desire to maintain 
independence and control over their life, 
a desire to ‘maintain friendships’ with 
people other than paid support workers 
even when the relationship is abusive, a 
fear of the consequences including that 
they will not be able to find someone 
else to deliver their support, and an 
unwillingness to report on the basis that 
they were receiving the support they 
needed even if they were being exploited, 
particularly financially.242 

402. In addition, there may be less opportunity 
for people at home to report compared 
with those in residential accommodation, 
as Community Visitors do not visit them 
and they may not have contact with other 
disability support workers to whom they 
can report. The relevant worker is also 
unlikely to report an allegation of abuse for 
which they are the subject. 

403. Staff engaged by people with disability 
from non-registered providers for 
services such as community access and 
outreach, are not required to comply with 
departmental policy and procedure, such 
as incident reporting.

242 Goodwin, A., 2014 Churchill Fellowship Report – Alix Goodwin, 2014, 
page 29.

404. I note that two-thirds of the incident 
reports examined by my office related to 
residential accommodation, and around 
one-third (93 of the 357) of the incident 
reports related to an ISP. It is unclear from 
the incident reports how many of these 
relate to clients who live at home.

405. The risk of under-reporting by people with 
disability at home could be heightened 
with the NDIS, which will provide people 
with disability with increased autonomy 
to engage their own support. In the 
development of the national scheme, 
consideration should be given to 
appropriate safeguards.

406. In this regard, I note that in the United 
Kingdom, where direct payment systems 
have been in place for some time, 
safeguards include support services that 
assist people with disability to manage 
their direct payments and employ staff. 
These services provide ‘bank account, 
payroll and financial reporting services’243 
and include access to:

•	 a non-residential address for receiving 
applications 

•	 a safe place to interview prospective 
staff that is not the person’s home

•	 support in conducting referee checks

•	 as well as encouraging and facilitating 
criminal record and employment-
barring checks and probationary 
periods before formally engaging 
staff 

•	 information and training on inducting 
and managing staff.244

243 ibid., page 69.

244 ibid., pages 68-69.
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407. In response to my draft report, the 
department stated:

Individual Support Packages have been 
developed as self-directed, flexible and 
tailored support so that people are able 
to exercise the maximum level of control 
over their lives possible, with safeguards 
matching their need or vulnerability. 
This includes not imposing unnecessary 
restriction on people who have the 
capacity to make choices about their 
supports and service providers. It is also 
important to note that people with a 
disability have the same safeguards as 
other members of the community.

ISP funding is individually attached and 
portable, meaning that an individual 
and their support network can choose 
to change providers. In many instances, 
individuals and families are able to select 
their workers in consultation with the 
service provider.245 

245 Response to my draft report from the Department of Health 
and Human Services, dated 10 November 2015, page 14.
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5. Issues with investigation and review

408. My investigation identified that the 
department does not have a documented 
investigations framework. Divisions 
and service programs have developed 
local, ad hoc processes for undertaking 
investigations. In the absence of policies 
and procedures to guide providers in 
conducting investigations, inconsistent and 
poor practice has crept in, and in some 
cases, this has led to the client retracting 
an allegation. 

409. There is also significant overlap in the 
review mechanisms for incidents. These 
are applied inconsistently by providers. 
Some serious incidents are not consistently 
subject to formal review, as warranted.

5.1 Difference between an 
investigation and a review

410. The KPMG review described the framework 
for investigation and review as:

… a patchwork of processes with varying 
levels of detail and maturity. While 
quality of care and quality of support 
reviews provide the primary formal 
review mechanisms, these do not apply 
across all DHS divisions. Divisions and 
service streams have local processes for 
undertaking reviews and investigations; 
however, these are ad hoc and not 
informed by clear policy guidance and 
minimum standards.246  

411. The KPMG review highlighted that the 
distinction between investigations and 
reviews is not clear in departmental 
policies and procedures, and that there was 
significant confusion among stakeholders 
about their purpose and differences.247  

246 KPMG, Independent review of the Department of Human Services 
Critical Client Incident Response and Management Approach, 
Final report, December 2014, page 7.

247 ibid., page 75.

412. The KPMG review noted the difference 
between investigations and reviews in the 
department context: 

The primary purpose of an investigation 
is to gather admissible evidence for 
any subsequent action… [and it] can 
also result in prevention and disruption 
action. In the DHS context, investigations 
may relate to a breach of the DHS 
standards or staff ethical standards rather 
than a breach of the law. In contrast, 
incident reviews do not have a focus on 
substantiating breach and disciplinary 
action. The critical incident reporting 
instruction refers to incident review as 
a process by which ‘incidents should be 
systematically analysed and ongoing 
change implemented in order to prevent 
similar events from occurring’.248  

413. The lack of understanding of the distinction 
between investigations and reviews was 
reflected in evidence received during my 
investigation. For example, in part 5 of the 
incident report form, there is a tick box for 
the delegated management representative 
to answer ‘yes’ or ‘no’:

Has an investigation been initiated?

This is in a section that includes other 
considerations relating to staff-to-client 
assault or abuse in care incidents.

414. At interview, an executive director of 
the department said that if the incident 
report stated that an ‘investigation’ had 
been initiated, this would most likely refer 
to a disciplinary investigation, which is 
consistent with the context of the question 
on the form. 

248 ibid.
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415. Fifty-four category 1 incident reports 
reviewed by my office indicated an 
investigation had been initiated. While a 
majority related to allegations of staff-
to-client assault, others related to client-
to-client assaults, illness and injury, which 
would be unlikely to lead to a disciplinary 
investigation against a staff member. 

416. When asked by my officers about local 
service-level investigations, the East 
Division provided a broad definition of 
‘investigation’: 

For the purposes of this response, the 
term ‘investigation’ is understood as the 
range of complementary activities that 
are undertaken by the Division, funded 
organisations and relevant stakeholders to 
ensure timely and effective responses to 
reports of abuse …

417. In response to my draft report the 
department stated that it investigates both 
incidents and disciplinary matters and 
that the ‘purpose of both is to gather and 
analyse all facts and evidence objectively 
affording all parties natural justice’.249 

5.2 Incident investigation

Investigations framework
418. The form anticipates that investigations will 

be initiated by service providers. However, 
with the exception of investigations related 
to staff misconduct,250 the department 
does not have an investigation framework 
to document the purpose of investigations, 
accountability for determining when an 
investigation will be initiated, or minimum 
standards for conducting investigations. 

249 Response to my draft report from the Department of Health 
and Human Services, dated 10 November 2015, page 3.

250 Department of Health and Human Services, Managing Performance 
and Conduct in Disability Services (MPC) Policy, February 2015.

419. The Deputy Secretary of the East Division 
advised: 

In the absence of an explicit ‘investigation 
policy’, the East Division DHHS’ practices 
of managing and reporting the most 
critical incidents impacting upon 
clients that ‘threatens health, safety or 
wellbeing’ are supplemented by a range 
of departmental policies and protocols 
including the Critical Client Incident 
Reporting Instruction [CCIMI], Reporting 
Allegations of Physical or Sexual Assault 
[RAPSA] … Promoting Better Outcomes 
– systemic Improvement Policy: Managing 
and Reviewing Adverse Events; and the 
Disability Worker Exclusion Scheme.251 

420. Division Deputy Secretaries advised 
my officers that, in practice, staff are 
encouraged to use the Disability Service 
Commissioner’s Investigations: Guidance 
for good practice: Resource paper for 
disability service providers, Investigation of 
incidents of alleged staff-to-client assault 
or unexplained injury. The guideline states: 

Investigations of serious matters where 
the alleged victim is a person with 
an intellectual disability or cognitive 
impairment must follow accepted best 
practice. A person-centred approach is 
essential. Best practice involves:

•	 establishing the framework of the 
investigation

•	 providing procedural fairness

•	 ensuring that appropriate matters 
are referred to police 

•	 using an independent third person 
where appropriate

•	 appropriately determining 
investigation outcomes.252  

251 East Division correspondence to the Victorian Ombudsman, 
Response cover letter to request for information, 11 August 2015.

252 Disability Services Commissioner, Investigations: Guidance for 
Good Practice, Resource Paper for Disability Service Providers, 
Investigations of incidents of alleged staff to client assault or 
unexplained injuries, 2014, page 7.
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421. This guidance relates only to staff-to-client 
assault and unexplained injury and does 
not discuss:

•	 investigations into other incidents, 
such as poor quality of care or client-
to-client assaults

•	 the department’s expectations for 
investigations (for example, there 
is no requirement that a report be 
produced to the department at 
the end of an investigation, and no 
guidance as to how recommendations 
from a report will be implemented or 
monitored).

422. The guidance has not been formally 
endorsed by the department and is 
not available on the Funded Agency 
Channel, a central online location used by 
service providers to source departmental 
information. 

Poor investigative practice
423. The DSC guidance states that the need 

for it arose out of the DSC’s complaints 
resolutions and review of category 
1 incidents of alleged staff-to-client 
assault or unexplained injuries.253 This 
work ‘revealed inconsistent approaches 
and standards applied in investigations 
conducted or commissioned by service 
providers’,254 as well ‘as significant gaps or 
poor practice in investigations, including 
instances when:

•	 the client was not interviewed, or 
interviewed only after a considerable 
amount of time had passed since the 
incident

•	 insufficient attention was given to the 
situation and experience of the client

•	 staff interviews were conducted in 
public, in a group setting

•	 there was an inappropriately limited 
scope to the investigation’.255 

253 Disability Services Commissioner, Investigations: Guidance for 
Good Practice, Resource Paper for Disability Service Providers, 
Investigations of incidents of alleged staff to client assault or 
unexplained injuries, 2014, page 2.

254 ibid.

255 ibid., page 3.
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424. My review of incident reports revealed 
inconsistent approaches to investigations 
and poor investigative practice, including 
by service providers. This is illustrated in  
Mr W’s story below. 

Mr W’s story: perception of bias and 
lack of impartial support 

As detailed in Mr W’s story at 
page 86, staff engaged in multiple 
poor practices in response to Mr W 
disclosing allegations of sexual assault 
against a staff member. These included 
the service manager:

•	 questioning Mr W about the 
allegations, contrary to RAPSA

•	 questioning the staff member 
about the allegations

•	 delaying a report to police to 
conduct her own enquiries

•	 allowing a staff member to  
support the client during a police 
interview despite being  
proscribed by the RAPSA, which 
states that:

Under no circumstances, however, 
should an advocate, independent 
person, independent third person 
or staff member interview the 
client about the allegation – that 
is the role of the police.

Following these processes, the client 
retracted the allegations, instead  
saying the relationship was consensual. 

425. Poor investigation practices were also 
identified in an external investigation 
conducted in response to an incident 
report examined by my office:

Ms P’s story: warned off by managers

As discussed on page 54, Ms P 
complained of inappropriate 
touching by a staff member. 
The investigation conducted by 
the external investigator found 
numerous flaws in the CSO’s process 
for handling and investigating 
complaints about the staff member 
over several years. 

426. The DSC guidance highlights the impact of 
poor practice:

The limitations and shortcomings of 
some responses and investigations may 
compromise the wellbeing and safety 
of clients. DSC has reviewed many 
incidents that have not been investigated 
consistently, with adequate rigour, leading 
to missed opportunities for practice and 
service improvement, or for redress, and 
the risk of recurring abuse.256 

256 ibid.
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427. In its submission, an advocacy group put 
the view that victims should be at the 
centre of investigations:

We have noted one of the deficiencies 
in disability sector practice is to take a 
focus on ‘allegations’. This concentration 
on allegations becomes a truth finding 
exercise. We can learn more by asking 
‘how are investigations experienced 
by victims?’ We should be designing a 
system that keeps the victim at the centre 
of all responses, and ensuring that formal 
investigations by the justice system occur 
when required.

External investigations 
428. In some cases, there may be a need to 

engage independent investigators with 
special expertise, for example:

•	 complex investigations

•	 where there is a pattern of failures

•	 where there is a risk of bias if the 
investigation is conducted locally

•	 where there are repeated allegations 
against a staff member

•	 if the provider lacks the resources to 
conduct an investigation. 

429. There is no departmental guidance as to 
when a service provider or the department 
should initiate an external investigation. In 
the phase 1 report the Assistant Director of 
Residential Services and Complex Support 
said, ‘I don’t often … engage an external 
contractor [unless the department is] really 
short of staff’.257 

257 Victorian Ombudsman, Reporting and investigation of allegations 
of abuse in the disability sector: Phase 1 – the effectiveness of 
statutory oversight, June 2015, paragraph 180, page 35.

430. The four departmental divisions described 
different triggers for external investigation:

•	 North: in response to a complaint in 
relation to an incident; where there 
may be a conflict of interest

•	 South: to mitigate an actual or 
perceived conflict of interest; where 
there is a pattern of failures; concerns 
about the outcome of the service 
provider’s review

•	 East: particularly complex incidents; 
if it involves a staff member; if it 
involves criminal conduct where 
specialist expertise is required

•	 West: incidents that present 
significant risk.

431. As set out in phase 1, it is not clear why 
some incidents were subject to external 
scrutiny and others were not. Of nine 
investigations conducted by one CSO 
and analysed by my officers, five were 
investigated externally even though all 
involved allegations of serious assault and 
vulnerable residents.258  

432. The question raised by this variability in 
the use of external investigators goes to 
the quality of the investigation and the 
outcomes for the person involved.

433. Had Ms P’s story on page 54 not been 
subject to external investigation, the 
conduct of the staff member is likely to 
have continued unchecked. 

258 ibid., paragraph 183, page 35.
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5.3 Incident reviews
434. The department uses a number of review 

mechanisms to assess and prevent 
recurrence of critical incidents. 

Quality of Support Reviews
435. QoSR are mandatory for all reports of 

staff-to-client assault and are discretionary 
for incidents of unexplained injury, 
although encouraged.259 The QoSR is: 

… a mechanism for ensuring that the 
responses taken by disability service 
providers following an allegation of 
staff-to-client assault are effectively 
reviewed, and that appropriate processes 
are established, or strengthened, and 
maintained, to reduce risk of occurrence 
of incidents in the future.260 

Table 4: Staff-to-client assaults by division, February and October 2014

North East South West

Staff-to-client assaults
QoSR required

13 16 12 8

Other assaults (client-to-client, client-
to-other, other-to-client, client-to-staff) 
QoSR required

8 11 7 6

259 Memorandum from department Executive Director of Service 
Delivery and Performance, 31 July 2012.

260 Department of Health and Human Services, Quality of Support 
Review Guideline, August 2015, page 6.

436. The South Division stated that a QoSR:

… is a review of the actions taken following 
an incident to assess how the client’s 
health, safety and wellbeing needs were 
responded to …

437. Despite this, QoSR do not apply to other 
incidents such as client-to-client assaults, 
dangerous behaviour, self-harm, poor 
quality of care or suicide. 

438. Table 4 shows the number of assaults by 
departmental division in February and 
October 2014 that were subjected to a 
QoSR (staff-to-client assaults) and the 
number that were not (other assaults).

5. issues with investigation and review
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439. QoSR apply to unexplained injury incidents, 
although this is discretionary. A QoSR in 
this case is used to identify the potential 
cause of injury and whether the response to 
the person was adequate. The story below 
illustrates a model of a QoSR.

Mr Z’s story: suspicious marks 
unreported

Mr Z is a teenage boy. He has an 
intellectual disability and autism. Mr 
Z has used respite services for many 
years. In 2015 Mr Z began using a 
DAS children’s respite facility full 
time.

He was found with marks on his back, 
shoulders and hip by staff member 
A, who logged them on a body chart. 
Staff member B noted the injuries 
three days later. Mr Z ‘flinched’ when 
staff member B was examining the 
marks. 

Four days later, the marks were 
reported to the DAS manager. Staff 
member B reported the marks 
‘looked to me, suspicious due to their 
placements’. 

Following notification, DAS 
contacted Mr Z’s case manager, 
school and family to question 
whether they had an explanation for 
the marks on Mr Z. No explanation 
for Mr Z’s injuries was found. 

QoSR
As the incident was unexplained, 
it was subject to a QoSR. Final 
endorsement for the QoSR occurred 
six months after the incident, outside 
the departments 60 day timeframe.

On review of this incident, the 
department determined:

•	 the incident was not reported 
immediately

•	 the incident date was not correct 
and language used in the report 
was ‘difficult to read’

•	 the incident report contained 
opinion rather than just fact

•	 despite Mr Z flinching when his 
injuries were examined, no  
medical attention was sought 
by staff at the time of the 
examination, it was sought days 
later

•	 ‘The management of the incident 
was inadequate by DAS staff 
and was dealt with by DAS 
Management through the  
discipline process’

•	 communication between Mr Z’s  
two respite services was ‘not good’ 

•	 a forensic consultant was 
engaged by the department to 
investigate [Mr Z’s] injuries. The 
consultant could not determine 
a cause of injury and DAS did 
not question the final report. The 
QoSR recommended that DAS 
management develop guidelines 
for employing a forensic consultant 
by October 2014.

When asked by my officers the status 
of this action, the department advised:

The development of guidelines 
on engaging a forensic consultant 
remains outstanding, however, is 
expected to be completed by the end 
of October 2015.
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The division’s current practice is to 
engage a forensic consultant with 
expertise in working with people with 
disabilities when a resident sustains 
an injury or pattern of injuries for 
which there is no explanation.

The QoSR questioned the forensic 
consultant’s review of Mr Z’s injuries, 
thus the need to develop guidelines 
on which forensic consultants are 
engaged by the department is 
crucial.

Action taken against the workers 
involved
The department examined the 
conduct of four staff involved in 
identifying this unexplained injury 
who failed to report the marks, seek 
medical attention or seek guidance 
from an after-hours service, including 
one staff member who thought the 
marks were suspicious.

The results of the assessment 
conducted for the four staff 
concluded misconduct for one 
staff member, day-to-day line 
management for two staff and the 
fourth case was not pursued.

In response to my officers’ enquiries, 
DAS provided the following 
explanation for the failure to report: 

The staff member who wrote the 
incident report was a new casual – no 
negligence was intended it was a lack 
of knowledge and experience by staff. 
Two other agency staff were present 
due to vacant lines at the time …

A QoSR stated that DAS had advised 
the COSI team that: ‘Staff culture has 
been a concern at the service’.

440. QoSR are not conducted for explained 
injuries. In the following case, the incident 
was reported as an unexplained injury and 
recommended for a QoSR. However, the 
service provider subsequently said the 
incident was witnessed and therefore was 
explained. The QoSR was thus deemed 
unnecessary, despite the cause of the injury 
and the adequacy of the actions taken by 
the service provider to prevent recurrence 
requiring review. 

Mr I’s story: ‘[P]ut to bed with a 
broken hip and 2 Panadol’

Mr I, a resident of a DAS group home, 
fell over in the kitchen one evening 
at 5.45pm. He received a small cut 
to his elbow, which was cleaned and 
dressed. Mr I was ‘hesitant to walk 
unassisted’, although staff reported 
there were ‘no obvious injuries apart 
from the wound on the elbow’. Mr I 
was given dinner and went to bed, 
with staff providing Mr I with two 
paracetamol tablets. 

Mr I woke in the middle of the night 
to go to the toilet. When offered 
assistance, Mr I would not get out of 
bed but ‘pointed to his left knee and 
so paracetamol … was administered’. 

The next morning at 7am, Mr I would 
not get out of bed and ‘pointed at both 
legs’. An ambulance was called and Mr 
I was taken to hospital at 9am. It was 
later confirmed that Mr I had broken his 
left hip and required surgery.

The incident report

Parts 1–4 of the incident report was 
completed by a casual staff member 
and lists two other casual staff 
members and a house supervisor as 
being ‘participants’ to the incident. 
Nowhere on the form does it state 
that anyone was a witness to the fall.

5. issues with investigation and review
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The operations manager filled in and 
signed part 5 on 27 October 2014, 
four days after the required one 
business day specified in the CCIMI. 
The operations manager failed to 
complete a number of sections, 
such as compulsory treatment and 
‘other areas informed’, which should 
identify escalation processes such 
as police involvement and WorkSafe 
notifications. 

Part 6 of the incident report was 
endorsed by the manager of 
Residential Client Services and part 
7 was endorsed by the area director, 
who recommended a QoSR and 
referral to the DSC. 

QoSR
Enquiries by my officers identified 
that, despite a request by the area 
director for a QoSR, the department 
did not conduct a review. The 
department stated: ‘A QoSR was 
not undertaken in relation to [this 
incident] – it was deemed to be out 
of scope as the injury sustained could 
be explained.’

The department said the incident 
was witnessed, but the incident 
report does not show this. In 
response to my officers’ questions, 
the department stated that the house 
files notes said: 

[Mr I] fell over in the kitchen by 
turning his body to look at something 
but forgot to turn his feet, fell heavily 
on left side, small cut on L elbow, 
nervous about weight bearing on his 
left foot and was witnessed by the 
House Supervisor. 

When my officers examined the file 
note however, it showed that it was 
signed off by a house supervisor, 
but not that the incident was 
witnessed. 

Response to the incident

An email from the DAS manager in 
the division listed a number of follow-
up questions to the house supervisor 
following this incident. 

The DAS manager stated:

… I am very concerned that after a fall and 
when [Mr X] was unwilling to mobilise, 
that he was put to bed with 2 Panadol.

… there should have been no hesitation 
in seeking this [medical] assessment 
and if [staff] were not sure what to do 
then on-call should have been called. 
It is imperative that staff understand 
their responsibilities and residents are 
not put to bed with a broken hip and 2 
Panadol … I would like to be confident 
that this will not happen again.

In reply to the DAS manager’s email, the 
house supervisor at the group home 
stated that on-call was not contacted 
because the client ‘got up unassisted 
and then had tea happily’. The house 
supervisor further stated: ‘Observations 
at the time did not indicate a broken 
hip, there appeared no bruising and 
swelling, he got up himself and ate 
his tea.’ This is inconsistent with the 
incident report, which states that  
Mr I was ‘hesitant to walk unassisted’. 
In response to why a report was not 
completed sooner, the house supervisor 
stated that an ‘issue with printer meant 
that the incident report could not be 
completed immediately’.

In response to my officers’ enquiries 
about what action the department took 
in response to the delay in incident 
reporting, the department responded:

… as a result of reviewing this matter, 
it has come to the attention of 
senior management that not all the 
follow-up actions have occurred. 
Management has reinforced to 
staff their responsibilities under the 
Department’s incident reporting policy 
and will determine any necessary 
disciplinary action.
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441. In order to meaningfully assess how needs 
were met, reviews need to be conducted 
within a reasonable period of time. 
According to the department’s checklist, a 
QoSR should be completed within 60 days. 
However, analysis for phase 1 showed that 
71 per cent did not meet this timeframe. 
The department has recently finalised 
some outstanding QoSR for October 2014. 

442. The lack of timeliness was raised by the 
DSC as an issue of concern. When asked 
about the effectiveness of the QoSR, the 
DSC said:

… it seems extraordinary that the time 
taken to undertake Quality of Support 
Reviews can seem so breathtakingly past 
the event as to question the relevance 
of it being vaguely contemporary at the 
time of its delivery … but it’s their [the 
department’s] system.261 

443. The analysis for phase 1 also demonstrated 
that actions recommended in the QoSR 
were not followed up despite these being 
necessary to address client safety and 
wellbeing.262

Table 5: February and October 2014 – QoSR for staff-to-client assaults

QoSR: staff-to-client assault North East South West

Total reviews required 13 16 12 8

Reviews not completed 1 4 2 0

Table 6: February and October 2014 – QoSR for unexplained injury*

QoSR: unexplained injury North East South West

Total reviews required 10 6 3 0

Reviews not completed 8 3 2 0

261 Victorian Ombudsman, Reporting and investigation of allegations 
of abuse in the disability sector: Phase 1 – the effectiveness of 
statutory oversight, June 2015, paragraph 161, page 32.

262 ibid., paragraph 154, page 30.

444. In response to my draft report, the 
department stated:

The department acknowledges that there 
have been issues with the timeliness of 
completion of some QoSR and is working 
to address this issue.263 

Adverse event reviews – promoting 
better outcomes

445. Other reviews are conducted under the 
department’s Promoting Better Outcomes 
– Systemic improvement policy and 
procedure. The purpose of such reviews 
are to: 

… assist in the effective management of 
all adverse events and promote a learning 
culture and continuous improvement in 
service quality.264 

446. Under the policy, an adverse event:

… is the overarching term used to cover a 
collective group of events and includes: 
an incident, issues or events identified in 
a complaint or by a notification in relation 
to the provision of services or supports by 
a disability service provider265. 

263 Response to my draft report from the Department of Health 
and Human Services, dated 10 November 2015, page 18.

264 Department of Health and Human Services, Promoting Better 
Outcomes – Systemic improvement policy: managing and 
reviewing adverse events, July 2012, page 3.

265 ibid.

* If there is no witness but the client has been able to articulate what happened it is not unexplained.

5. issues with investigation and review
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447. When an adverse event is identified by 
the service provider or the department, an 
initial desktop assessment of ‘client files, 
incident reports, correspondence from 
families, and correspondence from others 
including professionals’ is conducted. 

448. According to the policy, the desktop 
assessment should assess the risk level of 
the event. Risk level is determined by the 
likelihood of occurrence or reoccurrence, in 
addition to the consequence of the event, 
to the service, client, and possible media 
attention.266 

449. When asked how often desktop reviews 
occur, divisions were inconsistent in their 
responses. For example, one division 
advised that all category 1 incidents are 
subject to a desktop assessment; another 
advised all registered critical incidents 
(category 1 and 2) include a desktop 
assessment. 

450. Under the policy, all desktop assessments 
with a risk level of critical, high and medium 
are referred for a practice review. A 
practice review includes risk and root cause 
analysis. It examines available information 
to determine how often a specified adverse 
event is likely to occur, the potential impact 
of its consequence, and the factors that 
contributed to the event.267 

451. It is evident that there is confusion about 
the use of adverse event reviews and QoSR. 
In response to enquiries by my officers, 
divisions identified adverse event reviews 
and QoSR as addressing the same issues. 
For example, the South Division stated:

Quality of Support Reviews are the more 
standard method of conducting reviews in 
relation to an incident report for adverse 
events.

266 Department of Health and Human Services, Promoting Better 
Outcomes – Systemic improvement procedure: managing and 
reviewing adverse events, July 2012, page 12.

267 ibid., page 6.

452. For the phase 1 report, the department’s 
central office advised that 10 adverse 
event practice reviews had been 
conducted in the past five years for 
the whole department. To give this 
perspective, there were 2,120 category 1 
reports in 2014. 

5.4 Investigation of 
incidents in SRS 

453. As set out in phase 1, the reporting 
requirements for SRS are quite different 
from CSO and DAS. Incidents in SRS are 
not subject to the department’s standard 
investigation and review mechanisms.

454. In response to a prescribed reportable 
incident notification, an AO does not 
conduct an investigation. The AO 
records details of the incident and the 
actions taken by the SRS and makes an 
assessment as to whether the SRS is 
compliant with the Act, standards and 
regulations.

455. As part of this process the AO may 
undertake an unplanned site inspection 
or review documentation in relation 
to the SRS. As outlined in phase 1, this 
does not occur on all occasions, even in 
relation to allegations of sexual assault, if 
the AO believes the SRS has responded 
appropriately. 

456. Where there is an unplanned site 
inspection, the AO does not investigate the 
consequence for the resident but focuses 
on SRS compliance. If issues of non-
compliance are identified, follow-up site 
inspections can also be undertaken. 
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457. If there is a notification from a Community 
Visitor or a complaint from a resident, 
family member or health professional, 
the AO may also undertake unplanned 
site inspections, interview people and 
review SRS documentation to respond 
to the concerns. Again the purpose of 
these actions is to determine the SRS’ 
compliance with the Act, standards and 
regulations. In response to my draft report, 
the department wrote:

In addition to conducting inspections to 
monitor supported residential services’ 
compliance, authorised officers focus 
on resident safety and wellbeing. This 
includes ensuring the proprietors has 
met their legislative obligations in 
addition to ensuring the proprietor is 
managing the incident appropriately 
and confirming all residents’ safety and 
wellbeing.268 

458. The department does not direct SRS to 
undertake investigations into incidents. 
In response to my draft report, the 
department stated:

Formal investigation of criminal incidents 
in supported residential services is the 
responsibility of Victoria Police. The 
department complements the role of 
Victoria Police by identifying risks to 
resident safety and wellbeing, identifying 
compliance breaches, accessing funding 
to facilitate counselling/support for 
residents, building the capacity of 
proprietors to use incident records 
to interrogate trends and linking the 
proprietor, staff and residents in with the 
appropriate services.269 

268 Response to my draft report from the Department of Health 
and Human Services, dated 10 November 2015, page 19.

269 Response to my draft report from the Department of Health 
and Human Services, dated 10 November 2015, page 19.

459. The department undertakes planned 
monitoring of SRS, including targeted 
compliance reviews, but again the purpose 
is to monitor and review a proprietor’s 
compliance with the law and regulations 
rather than to investigate incidents and 
its impact on the resident. In response to 
my draft report the department states 
‘all targeted compliance reviews monitor 
SRS compliance with the objective of 
positive outcomes for residents’ safety and 
wellbeing’.270  

460. The number of reviews undertaken in 
relation to an individual SRS depends on its 
level of risk, but each must undergo at least 
one planned targeted compliance review 
per year, with high-risk SRS required to 
undergo at least four. 

461. The department has advised that it 
is developing a new client incident 
management system and, as part of this 
process, is considering the viability of 
including SRS in the incident reporting 
model. 

462. More generally, regulation of SRS has 
been inadequate in the past and the 
subject of attention over the last few 
months, including from this office in 
my investigation into Mentone Gardens 
(an aged care SRS).271 In response, the 
department has reviewed its enforcement 
policy and is developing an updated 
complaints management procedure, 
including a process for analysing and 
reporting on complaint data. All these 
measures will provide greater confidence 
in this sector to support the health and 
wellbeing of residents. It is too soon 
to evaluate the effectiveness of these 
responses.

270 Response to my draft report from the Department of Health 
and Human Services, dated 10 November 2015, page 19.

271 Victorian Ombudsman, Investigation into Department of 
Health oversight of Mentone Gardens, a Supported Residential 
Service, April 2015. This case largely was concerned with 
financial management. The proprietor was twice prosecuted for 
breaches of care provisions and yet was re-registered with little 
or no apparent follow-up, demonstrating the prevailing culture 
which put the focus on the process of proprietor compliance 
rather than the consequences for clients.

5. issues with investigation and review
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5.5 The TAC’s response to 
incidents

463. Incidents in CSO funded by the 
department and involving the TAC clients 
are subject to the same investigation and 
review mechanisms as other people with 
disability in these facilities. Incidents in TAC 
facilities and CSO with no relationship to 
the department are only subject to review 
by the TAC.

464. My investigation examined the TAC’s 
response to the notification of serious 
incident reports involving TAC clients in 
CSO and the TAC facilities. 

Systemic review
465. In October 2014 the TAC established 

the Client At Risk Taskforce (CART) as 
part of the TAC Safeguarding Clients at 
Risk project to examine all alleged abuse 
concerns, including serious incident 
reports, involving TAC clients. This 
taskforce also coordinated welfare checks 
on vulnerable clients.

466. According to the TAC, in response to any 
serious incident report:

… the CART working group reviews the 
nature of the incident and identifies 
systemic issues, examines the root cause 
of the incident and develops a strategy to 
address any issues arising. 
…

Depending on the nature of the incident 
and actions documented in the serious 
incident report, the TAC may conduct 
multifaceted interviews (client, provider 
and if necessary the client’s family and 
the support workers) and a review of the 
provider’s work practices and policies to 
ascertain the circumstances surrounding 
the incident and the events leading up to 
the incident occurring.272 

272 Correspondence from the TAC, received 15 August 2015, page 15.

467. In addition, serious incident reports are 
also reviewed by the Health and Disability 
Strategy Group (HDSG)273 to determine 
whether any follow-up action is required. 
According to the TAC, the HDSG:

… works collaboratively with a service 
provider reporting an incident in order 
to resolve any issues, including reviewing 
incident circumstances and obtaining 
information about the service provider’s 
policies and work practices which are 
in place to address the current incident 
and procedures in place to prevent future 
reoccurrences of a similar incident.274

468. In November 2014 the TAC implemented 
an ‘alleged abuse register’. The register 
captures not only serious incident 
reports received from service providers 
but any type of abuse concerns that 
have been raised by TAC clients, family/
friends, service providers, health or legal 
professionals, TAC staff, third parties and 
any other person or agency. This register 
was discussed earlier in my report.

469. The CART working group, which consists 
of representatives across the TAC including 
the Claims Branch, Forensics, Service and 
Review, Corporate Legal, Health and the 
Disability Services Group, meets weekly 
to review any alleged instances of abuse, 
including serious incident reports received 
from service providers.

273 The HDSG is a shared TAC and WorkSafe service responsible 
for managing the relationship with health and disability service 
providers.

274 Correspondence from the TAC, received 12 August 2015, page 11.
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470. My officers examined the minutes of the 
CART meetings. The minutes record the 
CART’s decision making in response to 
each concern regarding alleged abuse and 
the actions taken by the TAC. The minutes 
also record the actions taken by the TAC 
in relation to each case, with some noted 
for ongoing review by the CART until 
agreement is reached to finalise the matter.

471. In response to a number of allegations of 
abuse on the register, the TAC requested a 
detailed account from the disability service 
provider in response to the concerns raised. 
Other actions taken by the TAC included:

•	 visiting the TAC client to check on 
their safety and welfare

•	 meeting with the service provider to 
discuss the provider’s response to the 
concerns raised

•	 reviewing the investigation report 
completed by the service provider

•	 contact with the client’s treating 
health professionals to ensure 
appropriate medical care is in place

•	 arranging contact with other agencies 
such as OPA.

472. The following is an example of the actions 
taken by the TAC in response to a report of 
a client allegedly being verbally abused by 
a disability worker at a shared supported 
accommodation facility:

Example: TAC response to an 
allegation of verbal abuse 

In March 2015, the TAC received a 
report that a disability worker would 
regularly swear at clients living at the 
facility. In response to these concerns, 
the TAC requested that the service 
provider give a detailed response to 
the allegations. The service provider 
agreed to investigate the allegations 
and removed the disability worker 
from the facility pending the 
outcome of the investigation. The 
TAC arranged a visit to the home to 
meet with the TAC client to discuss 
their safety and wellbeing, as well as 
a meeting with the house supervisor 
to discuss any immediate issues. The 
TAC is continuing to monitor the 
provider’s response to this concern 
via the CART working group. 

5. issues with investigation and review
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473. The CART working group also considers 
whether there are any systemic issues 
arising from an incident. To date, the TAC 
has identified some concerns regarding 
disability workers requiring the TAC clients 
to pay for incidental expenses, such as the 
disability worker’s lunch while on an outing. 
The TAC advised that these issues have 
been addressed on a case-by-case basis, 
as well as systemically, by writing to all 
their registered service providers to make 
them aware of any issues and the required 
standards.

Investigation and review guidelines

474. My officers requested information from 
the TAC about any practice instructions 
or guidance it provides to TAC-registered 
service providers concerning the 
investigation of serious incidents, such as 
physical and sexual abuse. In response, the 
TAC stated that it:

… does not provide practice instructions 
or guidelines regarding the investigation 
of serious incidents, however, the TAC 
requires all registered service providers to 
have and use a fully documented incident 
reporting procedure.
…

The TAC may provide advice to service 
providers about their investigation 
processes when they feel that an 
investigation undertaken by a service 
provider has not been adequate, or where 
requested by a service provider.275

275 Correspondence from the TAC, received 12 November 2015, page 8.

475. The TAC was also asked what steps it takes 
to ensure the adequacy of investigations 
undertaken by service providers. In 
response, the TAC stated:

When an incident report is received that 
the TAC deems as requiring further review, 
TAC will obtain all information from the 
provider and related parties about the 
incident, including the investigation report.

The TAC assessment of an adequate 
investigation by the provider is on the 
basis of:

•	 the current and ongoing safety and 
wellbeing of the TAC/CIP client

•	 the adequacy of the disability service 
provider’s response, including 
actions taken to prevent future 
occurrences

•	 all related parties are satisfied.276

476. My officers reviewed the TAC’s response to 
the notification of serious incident reports 
since January 2013. Of the 17 reports 
received from TAC-registered providers, 
two were the subject of separate scrutiny 
by the TAC. In both cases, this involved 
the TAC requiring the service provider to 
respond to a series of questions about the 
incident and the actions taken in response. 

477. In one of these matters, the TAC arranged 
for a support coordinator to visit the TAC 
client and conduct a welfare check to 
determine the client’s safety and to discuss 
any ongoing concerns. 

276 Correspondence from the TAC, received 12 November 2015, page 9.
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478. As set out above, there have been a 
number of reviews in the past decade that 
have raised similar concerns in relation 
to incident reporting and investigation 
in disability services. Most recently, the 
department commissioned KPMG to 
review the end-to-end incident reporting 
and management process for the whole 
department. KPMG reported to the 
department in December 2014.

479. KPMG found that the department is failing 
to meet the stated aims of the CCIMI and 
to adequately mitigate risks arising from 
critical incidents277 in disability, as well as 
child protection and youth justice. KPMG 
made 21 recommendations involving policy, 
practice and system reforms to strengthen 
the incident reporting and management 
framework. 

480. In October 2015, I asked the department 
to provide an update on the status 
of its implementation of the KPMG 
recommendations. The department stated:

The [KPMG] review found that the 
Department of Human Services incident 
response and management system requires 
fundamental reform. The most viable 
option for the future design of the system 
is to increase the department’s focus on 
high risk incidents and increase service 
provider accountability for managing 
lower risk incidents. More robust agency 
management is a critical prerequisite to 
successful reform of the system.

The review recommendations include 
a risk-based reporting system that 
focuses effort and resources on the 
most serious critical incidents, improved 
oversight mechanisms, including the 
use of audits and benchmarks, greater 
alignment between agency management, 
monitoring and regulatory functions and 
a contemporary integrated information 
management system for incident reporting, 
recording, monitoring and analysis.

277 KPMG, Independent Review of the Department of Human 
Services Critical Client Incident Response and Management 
Approach, Final report, December 2014, page 4.

481. According to a department executive 
director, following significant consultation, 
the department has developed key 
specifications for a redesign of the incident 
reporting and investigation business 
process. It is now seeking responses to 
these specifications and expects this 
process to be complete by April 2016.

482. According to the department, the 
redesign of the business process 
includes considerations for incident 
reporting, escalation and investigation, 
review mechanisms for assessing the 
responses to and management of critical 
incidents, and an issues management 
framework. This framework includes a 
review of current instructions, policy and 
procedures. 

483. The department advised that it also 
proposes to introduce a new electronic 
reporting and management system and to 
develop a strategy that seeks to include 
data mining and predictive analytics 
capabilities. As stated by the department’s 
former Executive Director of Service 
Design and Operations, the building of this 
will need to include the ‘right benchmarks, 
the right data, the right system learning 
capacity’.

6. The department’s response to  
 earlier reviews

6. the department’s response to the KPMG review
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484. In the meantime, the department stated 
it has improved its data collection and 
analysis: 

The department has strengthened its 
monitoring and interrogation of critical 
incident data via the application of 
business intelligence product called 
Qlikview. Known internally as CIA (Critical 
Incident Analysis), this tool provides 
dynamic searches and analysis to occur 
by agency, incident location, address 
of clients, age of client, name of staff 
member reporting, incident type, client 
name, and many other dimensions. The 
implementation of this tool and exposure 
of regularly refreshed data to divisional 
COSI staff has resulted in significantly 
improved data quality over a number of 
fields. The more robust data provides 
higher confidence in identifying previously 
hard to discern patterns of incidents. 

The provision of improved quality data 
has allowed the department to start 
linking critical incident data from CIA 
to other data in a manner which allows 
examination of the relative rate of over 
and under reporting from particular 
funded agencies and services.

Performance, Regulation and Reporting 
Branch has developed a strengthened 
regulatory policy, including risk-based 
regulation and the introduction of 
unannounced audits.278  

278 Email from Department of Health and Human Services, 16 
October 2015.

485. An executive director of the department 
stated that the collection of data from 
incident reporting has been a big change 
for the department, but there is still room 
to improve. He said:

The big change we have is rather than 
collecting that data manually, it’s actually 
all live, it’s now there but certainly one of 
the issues that we have been concerned 
about is the ability for us to be able to 
link incident reports to outcomes. … With 
some of our systems we can look to do 
that manually but it’s very laborious … 
but in order for us to be able to assure 
ourselves across the system about how 
incidents are being finalised and closed 
off and we know the outcome and we are 
able to then measure those at a system 
level. That’s the critical element of the new 
system.

486. I understand the new Funded organisation 
performance monitoring framework, to 
be implemented in January 2016, will 
include real-time access and sharing 
of data between staff to increase risk 
monitoring and identify funded agencies 
that are failing to meet requirements of the 
department’s service agreement.279 

487. The department also advised my office of a 
number of initiatives recently implemented 
as part of a two-year program of work 
including the update of QoSR and the 
adverse event reviews or Promoting 
Better Outcomes policy and procedure. 
The department advised of a number 
of committees aimed to strengthen 
safeguards for people with disability. 

279 Department of Health and Human Services correspondence to 
Victorian Ombudsman, 16 October 2015, pages 7–10.
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488. With the department undergoing a notable 
redevelopment during my investigations, 
including new policies, procedures and 
the amendment of current practices, it 
is yet to be seen whether these changes 
will have the desired outcome of ensuring 
client safety and wellbeing. It is necessary 
to monitor these changes and review their 
progress upon implementation.

489. In response to my draft report, the 
department stated ‘my report represents 
only a small proportion of work being 
undertaken by the department. There is [a] 
significant program of work underway that 
has not been included’.280 The department 
further stated:

The department is committed to 
strengthening safeguards for people with 
a disability accessing services provided, 
funded or regulated by the department.281 

280 Response to my draft report from the Department of Health 
and Human Services, dated 10 November 2015, page 20.

281 Response to my draft report from the Department of Health 
and Human Services, dated 10 November 2015, page 1.

6. the department’s response to the KPMG review
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7. Other issues

7.1 Workforce
490. My investigation has not examined 

workforce issues, such as qualifications 
and training, as these were not part of my 
terms of reference. However, I note these 
are a focus of the parliamentary inquiry, 
and it is impossible to meaningfully discuss 
reporting and investigation of abuse in the 
sector without mentioning this issue.

491. Workforce issues are evident in the 
significant majority of the cases set out 
in this report. These include the need for 
training in relation to incident reporting, 
human rights, the code of conduct, 
person-centred planning and inclusive 
communication. It is also an issue that 
the code of conduct applies only to 
departmental staff, and that coverage 
of workers under protected disclosure 
legislation is unclear in many cases. 

492. In its interim report, the parliamentary 
inquiry noted the different requirements 
for disability workers employed by the 
department – who are required to have, 
at a minimum, a Certificate IV in Disability 
– and other workers in the system who 
require no minimum level of training.282 As 
HACSU pointed out in its submission to the 
inquiry, there are currently no statewide 
entry-level or mandatory qualifications 
within the sector.283 

282 Parliament of Victoria, Family and Community Development 
Committee, Inquiry into Abuse in Disability Services, August 2015, 
page 77.

283 Health and Community Services Union submission to the 
Family and Community Development Committee of the 
Victorian Parliament, Inquiry into abuse in disability services, 
June 2015, page 4.

493. A manager of Community Visitors also 
raised concerns with my office about the 
qualifications of SRS staff, as well as the 
staffing ratio, training and issues with 
English language proficiency:

One of the key areas of concern to CVs is 
the level of staffing and their qualifications 
in SRS as the staff/resident ratio is 1:30 
and the only mandatory qualifications are 
first aid training and one staff member 
with a Cert III who undertakes the role of 
the Personal Support Coordinator.
…

[There are] no English language 
requirements for SRS staff so some staff 
would not be able to write an incident 
report even if they needed to and in some 
instances would not even understand if a 
resident told them that they had suffered 
abuse or violence so it is our view that 
abuse is systematically under reported in 
PL [pension level] SRS.284 

7.2 Disability Worker 
Exclusion Scheme

494. The Disability Worker Exclusion Scheme 
was implemented by the department 
in September 2014 as a way to ‘protect 
clients and staff’ from people who are 
found to be ‘unsuitable’ to work with 
clients of disability residential services. 
Staff who are considered unsuitable by 
way of serious misconduct are placed 
on the DWES list. Service providers must 
notify the DWES unit of any incidents that 
would meet the criteria of the scheme so 
they can be investigated. Further, as part 
of residential service pre-employment 
checks, service providers must check that 
prospective employees are not on the list. 

284 Email from Office of the Public Advocate to Victorian Ombudsman, 
16 February 2015.
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495. Phase 1 of my investigation highlighted 
a number of impediments to the 
scheme including the conflict between 
the exclusion scheme, departmental 
obligations under its industrial agreement 
and obligations under the Protected 
Disclosure Act. Further, the scheme only 
applies to staff working in residential 
services and does not extend to staff 
working in services such as individual 
support, day programs or staff in SRS.

496. As the scheme was introduced in 
September 2014, it was not in place for the 
February 2014 incident reports I examined, 
and had just commenced for the October 
2014 incident reports. However, I note that 
DWES is able to consider notifications for 
workers who resigned or were terminated 
for conduct within the DWES criteria, prior 
to the commencement of the scheme.

7. other issues
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8. Independent oversight

497. In my phase 1 report, I noted my 
concern that there is no single source of 
information or common framework for the 
reporting of abuse in the disability sector. 
Several agencies have responsibility for 
dealing with abuse against people with 
disability in Victoria. These agencies have 
different responsibilities regarding how 
and to whom they are required to report 
abuse, the types of abuse they can deal 
with, and their approach when dealing 
with abuse allegations. 

498. The complexity of the reporting and 
oversight arrangements means that 
the response to a serious incident is 
determined by the location of the person 
with disability within the system, rather 
than the person’s vulnerability and the 
nature of the allegation:

•	 Allegations of abuse within DAS 
and/or funded CSO facilities are 
reported in writing and faxed to the 
department as ‘critical incidents’ in 
accordance with the CCIMI. Critical 
incidents may be subject to review by 
the department.

•	 Allegations within SRS are reported 
orally to an AO as ‘prescribed 
reportable incidents’. They are not 
routinely reviewed by the department. 
While the department has been 
empowered to take infringement 
enforcement action against an SRS 
since the implementation of the SRS 
Act in 2012, the department is yet to 
use this power. Under the SRS Act, 
Community Visitors may enter any part 
of an SRS premises, speak to residents, 
ask questions of staff in relation to any 
resident’s care and look at any records 
required to be kept under the Act.

•	 While the TAC is notified of incidents 
in TAC-registered facilities the TAC 
has not identified a requirement to be 
notified of an incident involving a TAC 
client living in an SRS.

•	 The DSC must be notified of category 
1 incident reports relating to staff-to-
client assault or unexplained injury 
only.

•	 Matters concerning serious abuse 
and unexplained injury reported by 
Community Visitors must be notified 
to OPA. 

499. The complexity of the reporting and 
oversight arrangements mean it is not 
possible to say with any certainty what 
the scope of the problem is and therefore 
it is difficult to address systemic issues to 
prevent abuse.
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500. The phase 1 report highlighted the 
example of the New South Wales disability 
reportable incidents scheme, which is 
the only legislated scheme of its type in 
Australia. The scheme has now been in 
operation for a year and further information 
about its impact is set out below.

The NSW reportable incidents scheme 

Since December 2014 the NSW 
Ombudsman has been responsible 
for independent oversight of serious 
incidents – including abuse and neglect 
– involving people with disability in 
supported group accommodation. 

The Ombudsman Act 1974 (NSW)285 
provides that the NSW Ombudsman 
must be notified of all reportable 
incidents and provided with any 
investigations conducted by the 
department286 or a funded agency 
relating to a reportable incident. 
The NSW Ombudsman also has the 
power to monitor investigations 
or conduct its own, as well as 
responsibility for looking at the 
systems for preventing, handling and 
responding to reportable incidents.

Under the scheme, serious reportable 
incidents include:

•	 employee-to-client assaults, 
misconduct, ill-treatment and 
neglect

•	 client-to-client assaults

•	 contravention of an 
apprehended violence order

•	 unexplained serious injury.

285 Part 3C of the Ombudsman Act 1974 (NSW).

286 Department of Family and Community Services, New South Wales.

Notification of reportable incidents
Between 3 December 2014 and 
14 September 2015, the NSW 
Ombudsman received 473 
notifications of reportable incidents. 
As the chart below shows, the 
majority of notifications (253 or  
54 per cent) involved allegations of 
employee-to-client incidents.  
Thirty-five per cent of notifications 
(167) involved allegations of client-
to-client incidents and 10 per cent 
(51) involved allegations relating 
to unexplained serious injuries – 
including fractures, extensive  
bruising and burns.

Of the 253 notifications the NSW 
Ombudsman received about  
employee-to-client reportable incidents:

•	 98 (39 per cent) involved 
allegations of physical assault 

•	 50 (20 per cent) involved 
allegations of neglect

•	 29 (11 per cent) involved  
allegations of ill-treatment

•	 28 (11 per cent) involved  
allegations of sexual offences. 
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Of the 167 notifications received 
about client-to-client reportable 
incidents:

•	 58 (35 per cent) involved a  
pattern of abuse

•	 39 (23 per cent) involved 
allegations of physical assault, 
including assault causing serious 
injury

•	 36 (22 per cent) involved 
allegations of sexual offences 

•	 30 (18 per cent) involved the 
alleged use of a weapon.

Emerging issues in reportable 
incidents
From its review of reportable 
incidents since December 2014, the 
NSW Ombudsman has identified the 
following emerging issues:

•	 personal care: the importance  
of disability staff having clear 
written directions about the 
personal care each client needs

•	 respite: the need for proactive 
steps by disability services to 
minimise known risks in respite 
environments, including  
challenges in achieving staff 
familiarity with clients, client 
compatibility and consistent  
client routines

•	 labour hire agency staff: the 
importance of services taking 
action to reduce risks associated 
with the use of agency staff, 
such as using the same agency 
and the same staff from that 
agency wherever possible

•	 behaviour supports: the need 
to ensure a holistic approach 
to behaviour support, including 
the person with disability, is 
engaged in behaviour support 
planning and reviews – not just 
the ‘experts’

•	 preventing retribution against  
staff: the critical importance of 
disability services promoting and 
upholding a positive culture of 
preventing abuse and reporting  
all serious incidents. 

Improving practices in preventing 
and responding to reportable 
incidents
The NSW Ombudsman has identified 
the need for improvements in the 
way that services respond to serious 
incidents including:

•	 identifying criminal offences  
and reporting these incidents  
to police

•	 timely engagement and ongoing 
communication with police

•	 identifying and managing risks  
to prevent serious incidents

•	 timely provision of medical 
assistance to alleged victims

•	 comprehensively assessing the 
cause(s) of the serious incident 
and providing a coordinated 
response.
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Working group
With the introduction of the 
reportable incidents scheme, the 
NSW Ombudsman established a Best 
Practice Working Group, comprising 
key stakeholders to address complex 
legal, policy and practice challenges 
relating to reportable incidents. A 
schedule of key issues, current and 
planned strategies, and areas of 
responsibility have been developed in 
relation to:

•	 the need for a comprehensive 
policy and practice framework 
for preventing and effectively 
responding to abuse, neglect 
and exploitation of people with 
disability

•	 pre-placement planning,  
assessing risk, client matching  
and compatibility

•	 staff screening and recruitment 
practices

•	 the availability of, and access 
to, relevant clinicians and 
expert advisors (including 
psychologists, behaviour 
support clinicians and mental 
health clinicians)

•	 assessing the capacity of  
individuals to consent to sexual 
activity

•	 reducing the use of restrictive  
and restricted practices, and 
improving practice in relation 
to their use, consent and 
authorisation

•	 support for victims with 
disability 

•	 the response of the criminal 
 justice system to people with 
cognitive impairment.

Education and training 
Since 2012 the NSW Ombudsman 
has run workshops for disability 
services staff on responding to serious 
incidents in a disability service setting. 
The training provides practical advice 
to enable staff to understand:

•	 how to identify and respond to 
abuse, neglect and other serious 
incidents

•	 the systems and processes 
that contribute to a ‘client-safe’ 
environment

•	 the fundamental principles and 
strategies for conducting an 
investigation

•	 the responsibilities of key 
agencies.

This year, the NSW Ombudsman 
delivered 35 workshops to 
approximately 720 staff of disability 
services. 

Developing guidance for direct care 
staff 
In recognition of the critical role that 
direct care staff perform in the initial 
stages of responding to a serious 
incident, the NSW Ombudsman 
has undertaken a project aimed at 
providing clear guidance for disability 
support workers on the early action 
they need to take in response 
to a serious incident. The NSW 
Ombudsman considers that this work 
will result in:

•	 best practice guidelines for an 
initial and early response and a 
shorter practice guide on this 
topic

•	 a quick reference document 
for disability support workers 
who are responding to a serious 
incident

8. independent oversight
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•	 a staff education package for 
use in team meetings

•	 additional information to 
be included in the NSW 
Ombudsman’s ‘Handling serious 
incidents in disability services’ 
training for disability support 
workers. 

Working with police 
The importance of building capacity 
in the NSW Police Force to effectively 
respond to serious incidents involving 
people with disability has been a 
focus of the NSW Ombudsman 
since the scheme began. The NSW 
Ombudsman found there is a need 
for better collaboration between 
police and disability services staff to 
ensure:

•	 appropriate action is taken to 
support people with disability 
(particularly intellectual 
disability) to give evidence

•	 people with disability in contact 
with police have access to a 
support person

•	 the police response is timely and 
appropriate to reports of serious 
incidents involving people 
with disability in supported 
accommodation 

•	 work is done within the NSW 
Police Force to develop the 
skills to conduct appropriate 
interviews with people with 
intellectual disability

•	 people with disability are not 
unnecessarily brought into 
contact with the criminal justice 
system.

Collecting, analysing and reporting 
on data
The lack of accurate and 
comprehensive data about serious 
incidents – including abuse, neglect 
and exploitation – involving people 
with disability in institutional and 
residential care settings has been 
an area of focus for the NSW 
Ombudsman.

The NSW Ombudsman has 
undertaken work to ensure the data 
system for the disability reportable 
incidents scheme enables the NSW 
Ombudsman to accurately record, 
track and report on pertinent factors 
– including demographic information, 
disability and support needs, support 
provided to residents, the nature and 
adequacy of risk management and 
other actions taken in response to 
serious incidents, and issues arising 
from individual matters. 

The NSW Ombudsman is also looking 
at ways to streamline and simplify 
the notification process for disability 
services, including having electronic 
notifications. 
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9. Conclusions

501. The evidence in this report needs to be 
considered alongside the conclusions 
of phase 1 of this investigation, which 
examined the effectiveness of the statutory 
oversight systems for reporting and 
investigating abuse. That investigation 
highlighted the fragmented, complicated 
and confusing nature of oversight 
arrangements – where the system’s 
response was dictated not by the 
vulnerability of the individual, but by which 
service provider they happened to access.

502. This focus on process – rather than the 
person directly affected by the abuse 
– is painfully evident in phase 2 of the 
investigation, which delved into hundreds 
of individual incidents. The voice of 
the person affected is largely absent; 
enormous numbers of reports flow through 
the hands of a multitude of officials and 
the victims’ voices remain unheard.

503. Disability covers a wide spectrum, 
but people who are unable to care for 
themselves require the most protection. 
The evidence of both phases of this 
investigation strongly indicate that 
advocacy to support decision making and 
the provision of the robust safety nets, are 
the cornerstones of a respectful disability 
framework.

504. The review of these individual reports also 
reinforces a key finding of phase 1 – that 
we do not have a clear picture of the scale 
of abuse in the disability sector in Victoria. 
There is no single source of information or 
common framework for reporting abuse. 
Agencies have different responsibilities 
in relation to the types of abuse they can 
deal with, and different approaches to 
dealing with abuse allegations. There are 
even different approaches within the same 
agency, depending on where the abuse 
occurred or which service provider was 
involved at the time it occurred. 

505. The voices coming through in this 
investigation were mostly those of the 
families or other advocates of people with 
disability, as well as disability workers in 
the system who have witnessed abuse. 
Their experiences are characterised by 
fear. Family members reported being 
afraid that if they complained, services or 
funding would be withdrawn. Workers were 
afraid of losing their jobs, or otherwise 
becoming victims themselves. And not 
without reason – this report includes cases 
where the reporter of alleged abuse, rather 
than the alleged perpetrator, suffered 
consequences for reporting.  

506. The examination of individual incidents 
inevitably focused the attention of this 
investigation on the detailed processes 
of the department, which yet again 
highlighted its shortcomings. It is clear 
from the evidence that the current 
system of incident reporting by service 
providers to the department fails at 
every level. It is plainly not fit for purpose, 
either in its primary purpose of learning 
and prevention, or its secondary aim of 
ensuring ‘client safety and wellbeing’.

507. These concerns are not new. As noted 
on page 42, there have been numerous 
reviews over the past decade, from my 
own office and elsewhere, that have raised 
similar concerns. For much of the past 
decade, review after review have confirmed 
the system is broken. 

9. conclusions
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508. In response to my draft report the 
department said: 

The department is committed to ensuring 
that people with a disability accessing 
disability services or living in supported 
residential services are protected from 
abuse and neglect. To this end, the 
department is implementing a program of 
work to strengthen safeguards for people 
with a disability and your final report will 
further inform this work.

509. While the department deserves some 
credit for finally taking significant steps to 
fix its incident reporting system, the time it 
has taken to do so is lamentable. 

510. The specific issues are set out below. 

Systemic issues with 
departmental incident 
reporting and investigation 

The process is not person-centred 
511. A response to critical incidents involving 

people with disability should be person-
centred and rights-based, where the 
client’s ‘wellbeing and safety, both physical 
and psychological, underpins the actions 
taken’.287 However, the overwhelming 
theme from my investigation was that 
the department’s incident reporting and 
investigation system is not person-centred. 

287 Disability Service Commissioner’s Investigations: Guidance for 
good practice: Resource paper for disability service providers, 
Investigation of incidents of alleged staff-to-client assault or 
unexplained injuries, 2014.

512. There are clear concerns in the disability 
sector that the rights of people with 
disability take ‘a back seat to the 
recording, sharing and investigation of 
incidents that were deeply personal’;288 
that the department’s focus is on ‘report 
completeness, rather than substantive 
issues such as what caused the 
incident’;289 and that incident reporting 
is an administrative task, rather than a 
meaningful risk management strategy.290 
This is evidenced by the department’s 
stated purpose of reporting, the incident 
report form itself and the investigation and 
review mechanisms.

513. The department’s investigation and review 
mechanisms are not person-centred. 
Whether they are initiated is determined by 
the nature of the incident, rather than the 
effect of the incident on the person with 
disability.

The purpose of reporting
514. The department’s stated purpose of 

incident reporting is to ‘learn from 
events and, if possible to prevent their 
recurrence’.291 Ensuring ‘timely and 
effective responses are taken to address 
immediate client safety and wellbeing’292 is 
described as one of a number of aims. 

288 KPMG, Independent review of the Department of Human 
Services Critical Client Incident Response and Management 
Approach, Final report, December 2014, page 51.

289 ibid., page 46.

290 ibid.

291 Department of Health and Human Services, Critical client 
incident management instruction - Technical update 2014,  
April 2014, page 1.

292 ibid.
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515. The focus on learning over client wellbeing 
is misguided. It has the effect of reducing 
incidents to mere reports, data and 
information, rather than an event that may 
have caused severe trauma or threatened 
an individual’s health, safety and wellbeing. 

516. While learning from incidents is clearly 
important, ensuring immediate and future 
client wellbeing should be a purpose equal 
to learning from and preventing incidents. 
This sends a strong message to staff 
about the importance of a person-centred 
approach to incident reporting. In response 
to my draft report, the department stated:

The instructions state in response to the 
question ‘why report’: The key reason for 
reporting incidents is to learn from them 
and, if possible, to prevent the future 
occurrence of similar incidents. Without 
a detailed analysis of incidents affecting 
clients, we may fail to uncover problems 
or situations that are potential hazards 
to clients or staff which could have been 
avoided or mitigated.

The instruction list the eight aims of client 
incident reporting and management ... five 
of the ... eight aims ... relate to clients. The 
department considers it is paramount to 
ensure individual client wellbeing and to 
ensure learning from incidents to prevent 
potential future recurrence.293

The incident report form
517. The design of the incident report form, 

which is also recommended by the TAC, 
does not support a person-centred 
approach. There is no opportunity in the 
form for the voice of the individual or their 
account of the incident to be reflected. 
Rather, the form is completed by various 
service providers and departmental staff. 

293 Response to my draft report from the Department of Health 
and Human Services, dated 10 November 2015, page 2.

518. Research conducted by National Disability 
Services (NDS) relating to what service 
providers can do to make people with 
disability feel safe supports the need for 
incident reporting to include the voice of 
the person with disability:294 

Listening ranked highly again as a way for 
people to feel safer and more confident, 
with emphasis on active listening (‘not 
just listening but listening so they believe 
you’) and being taken seriously … Several 
groups emphasised the need to listen 
to the person and not default to family 
members (‘I’m sick of not being heard. 
They ask my family or case worker. They 
don’t listen to me.’) 

519. There is no provision for recording 
contextual information about the 
individual, such as their disability, medical 
background, support needs, other services 
and relationships to family or advocacy 
supports and the need to notify them. This 
is despite the value of this information 
when determining how to respond to the 
incident. A lack of information can have the 
effect of isolating the incident, without any 
consideration of the further consequence 
in the life of the person with disability.

520. Information on the incident report form 
is critical: it is the basis on which the 
department makes an initial assessment 
as to whether the provider has adequately 
responded to the immediate needs of 
the client, and if further follow-up action, 
review or investigation is required. 

294 ‘Perspectives of people with disability on personal safety at 
home, in the community and in disability services’, NDS, June 
2014, page 11.
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Failure to escalate incident reports
521. My investigation identified examples of 

failure to escalate incident reports or to 
communicate with relevant parties as 
required. For example: 

•	 referrals to CASA, DSC and the Senior 
Practitioner did not always occur as 
required

•	 independent third persons were not 
always engaged to support clients to 
make complaints of assault

•	 Community Visitors were not always 
informed when SRS reported 
allegations of sexual assault.295 

522. In some cases, this meant that essential 
supports were not provided to people with 
disability reporting serious allegations of 
abuse, or that incidents were not subject  
to appropriate scrutiny or investigation.  
I commented in my phase 1 report on the 
gaps and fragmentation that pervade 
the system of oversight as it is presently 
constructed. It is simply unacceptable if 
the mechanisms that are in existence are 
not even invoked to provide meaningful 
oversight. 

Failure to learn from incidents
523. The evidence to this investigation strongly 

indicates that the purpose of reporting as 
set out by the department in its CCIMI is 
misguided, in that it preferences process 
over client wellbeing. But the department 
also fails to meet its own articulated 
purpose: to learn from incidents. It is 
essential that this learning is applied at the 
service provider level – where the abuse 
allegedly occurred – so that staff can learn 
from the incident and a positive reporting 
culture can be encouraged. 

295 As noted above, there is no requirement to advise Community 
Visitors in these circumstances, however it is described as 
standard procedure in the department’s guidelines.

524. Previous reviews of the incident reporting 
and management system have also 
questioned whether the department 
achieves this aim, stating that feedback 
to service providers is non-existent or 
sporadic;296 that despite ‘significant effort 
expended by agencies to provide vast 
amounts of information to DHS in incident 
reports … [there is] almost no feedback 
of trends, performance, or patterns 
identified from that information’.297 This 
was consistent with the evidence in my 
investigation, which found, at worst, there 
was little or no feedback given to service 
providers; at best, feedback was not 
recorded.

525. The current, archaic paper-based reporting 
system is problematic on a number of 
fronts: for reporting incidents, for recording 
and retrieving systemic data, and for 
improving services. The incident report 
form cannot be updated; instead, it records 
the response to an incident at a point in 
time and is designed for one-way flow of 
information. The failure to adopt modern 
technology in this area is a sad indictment 
of the lack of priority given to the rights of 
people with disability. 

296 National Disability Services, Critical Client Incident Management 
System Review, January 2014, page 3.

297 KPMG, Independent Review of the Department of Human 
Services Critical Client Incident Response and Management 
Approach, Final report, December 2014, page 89.
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The investigation and review 
framework

526. There is a lack of understanding across the 
department and service providers about 
the distinction between investigations and 
reviews. The KPMG review stated that an 
investigation by the department or service 
provider should seek to obtain evidence 
to establish a breach of standards by 
a worker. The focus is therefore on the 
conduct of the worker involved. A review 
examines incidents systemically to learn 
from and prevent similar events occurring. 
Understanding the distinction is imperative 
given their different purposes. A failure to 
appreciate the distinction can lead to the 
destruction or prejudice of evidence for an 
investigation, or the failure to examine the 
cause of an incident for a review.

527. The department’s most common review 
mechanism is its QoSR. The arrangements 
for QoSR reflect my phase 1 conclusion 
that the response to an allegation of abuse 
is not determined by the nature of the 
abuse or the vulnerability of the victim. A 
QoSR is initiated depending on the nature 
of the incident, rather than the effect on 
the person. 

528. QoSR are currently conducted for staff-
to-client assaults and unexplained injuries. 
The former involves an allegation against 
a worker and the latter involves a need to 
determine the cause of an injury, arguably 
to ensure it was not caused or contributed 
to by a worker. Incidents that do not 
involve workers, such as client-to-client 
assaults, dangerous behaviour, self-harm, 
poor quality of care or suicide, are not 
subject to a QoSR. This again underscores 
the bias of the system towards preserving 
its own structure and process and away 
from the wellbeing of clients. A person 
is no less injured or at risk because the 
perpetrator is not a staff member, and 
the opportunity to examine the cause, 
contributing factors or any preventative 
measures is lost if these incidents are not 
subject to review.

529. My phase 2 investigation also identified 
that many QoSR were not completed in a 
timely manner, thus limiting the review’s 
capacity to contribute to client wellbeing. 

530. There is also extensive overlap between 
the types of reviews that the department 
can conduct, and it is unclear which 
review is more suitable or preferable. This 
results in inconsistent application of the 
review process to similar incidents by the 
different divisions. There is a need for the 
department to be clear about what, when 
and how incidents are reviewed, and to 
ensure the review process also applies 
as necessary to client-to-client assaults, 
dangerous behaviour, self-harm and 
suicide.

9. conclusions
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531. My investigation found that the 
department does not have a documented 
investigations framework except for 
investigations into staff misconduct. In 
the absence of such, divisions and service 
programs have developed local, ad hoc 
processes for undertaking investigations. 
With no endorsed departmental policy 
framework, there is no clarity as to the 
purpose and process of an investigation, 
who undertakes it, and how the client is 
supported through it. 

532. In the absence of a guide for providers in 
conducting investigations, inconsistent and 
poor practice has crept in. Poor practice is 
especially apparent in relation to engaging 
people with disability in the process, 
in particular staff interviewing victims 
without the presence of an independent 
advocate, poor record keeping and lack 
of impartiality. In some cases, these issues 
resulted in the person retracting their 
allegation.

533. There is much available guidance on 
responding to allegations of abuse in 
the sector, such as the Office of the 
Public Advocate’s Interagency guideline 
for addressing violence, neglect and 
abuse (IGUANA); the Disability Services 
Commissioner’s Investigations: Guidance 
for good practice; the department’s 
Responding to allegations of physical or 
sexual assault (RAPSA); the department’s 
CCIMI; as well as research and papers 
by advocacy groups, such as NDS. 
However, there is an urgent need for the 
department to adopt a clear, consolidated 
set of policies and procedures for both 
investigations and reviews.

Systemic issues in reporting 
abuse   

A positive reporting culture does 
not exist

534. In order for allegations of abuse to 
surface, for victims to be supported, 
and for perpetrators to be dealt with, 
clients, families, advocates and staff must 
feel supported and confident to raise 
allegations of abuse – this is a primary 
prevention strategy. 

535. However, my investigation identified a 
systemic failure by those working in the 
system to report abuse, citing: 

•	 intimidation

•	 fear of reprisal against the reporting 
staff member, the client and/or their 
family

•	 concern about the reputation of the 
service provider

•	 unease about the impact on the 
subject of the allegation

•	 frustration with the significant 
paperwork associated with reporting

•	 a lack of capacity to identify abuse. 

536. My investigation also identified a tension 
between the department disciplining 
workers who provide a delayed report, and 
the need to encourage workers to report 
allegations of abuse. While timely reporting 
is integral to ensuring immediate needs are 
met, imposing penalties on an individual 
worker for making a late report has the 
effect of discouraging staff from reporting 
incidents at all. In some cases examined by 
my office, the reporter was punished for 
providing a delayed report, but there were 
no consequences for the subject of the 
allegations.
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537. The evidence in this investigation is 
inevitably limited by the points in time of 
the incidents reported and reviewed. There 
is some evidence of recent work being 
done in the disability sector to develop 
a positive reporting culture, a culture in 
which those working in the system respect 
the human rights of individuals with 
disability to have a voice and be free from 
abuse, where the behaviour you walk past 
is the behaviour you accept, and where 
incident reporting and management is 
recognised as a genuine opportunity for 
continuous improvement. But once again, 
the fragmented nature of the system 
makes it difficult to assess and monitor the 
effectiveness of these steps or determine 
the extent of the work that needs to be 
done to embed such a culture across the 
hundreds of service providers who operate 
in Victoria. 

Lack of protection for 
whistleblowers

538. There is a compelling need to provide a 
safe way of reporting abuse that addresses 
people’s fear of repercussions. Whether 
such fears are real or perceived, there is 
no doubt they contribute to significant 
under-reporting. The protected disclosure 
legislation is intended to protect the 
identity of whistleblowers and prevent 
detrimental action against them; however, 
its protections do not extend to all workers 
in the sector. Extending these protections 
to all aspects of the system should be 
considered. 

Systemic gaps

Inadequate oversight of incidents 
in supported residential services 

539. My investigation has again highlighted the 
complexity of the reporting and oversight 
arrangements for different parts of the 
disability sector, where the response to 
a serious incident is determined by the 
location of the person within the system, 
rather than their vulnerability and the 
nature of the allegation. Of particular 
concern is the reporting and oversight of 
incidents in SRS. In my view, the oversight 
here is inadequate and the department is 
failing to fulfil its role as a regulator. 

540. The department has not used the 
infringement enforcement provision since 
it received this power in 2012. Instead, 
the department says it uses compliance 
instructions, suspension of admissions and 
revocation of registration in response to 
breaches of the SRS Act relevant to safety 
and wellbeing. 

541. It is evident that the work of the 
department’s authorised officers is 
focused not on individual wellbeing 
but on compliance. While SRS are 
privately operated and not funded by the 
department, the department’s role as a 
regulator under the SRS Act must actively 
include protecting the safety and wellbeing 
of residents,298 which is the objective of 
the Act. This cannot be achieved through 
compliance activities alone. 

542. As discussed at length in my investigation 
into Mentone Gardens (an aged care 
SRS), registration and oversight of SRS 
has been inadequate. The department has 
responded to my recommendations in 
these matters but it is too soon to evaluate 
the effectiveness of these responses.  

298 Supported Residential Services (Private Proprietors) Act 2010 
(Vic), section 6.

9. conclusions



138 www.ombudsman.vic.gov.au

Incidents involving Transport 
Accident Commission clients

543. A majority of TAC clients living in 
supported accommodation live in CSO 
that are not department-funded, or in TAC 
facilities. Incidents involving such clients 
are reported to the TAC only; they are not 
reported to the department.

544. Where incidents occur in such facilities, 
the department has no role; it does not 
receive the reports and the CCIMI does not 
apply. However, the TAC says it refers TAC-
registered providers to the department’s 
incident report form (it does not have its 
own) and the department’s processes for 
responding to incidents as an example of 
what is expected. In response to my draft 
report, the TAC stated it will introduce its 
own incident report form in March 2016.

545. The TAC has put in place several 
mechanisms to address client wellbeing, 
including its Client At Risk Taskforce 
(CART), welfare checks and the TAC’s 
alleged abuse register.  

546. The disparity between the numbers on the 
alleged abuse register and the numbers of 
incident reports suggests the TAC is not 
receiving reports of all relevant incidents.

547. The TAC is looking to implement a 
compliance and audit framework in 
March 2016 and is exploring the oversight 
of provider compliance with incident 
reporting requirements. In the absence 
of this, the TAC does not know whether 
incidents of abuse have gone unreported 
among TAC service providers.

548. In response to my draft report, the TAC 
stated: 

The alleged abuse register captures all 
allegations of abuse, most of which are 
reported during a TAC client welfare 
check. The disparity between the number 
of incidents captured in the abuse register 
and the number of incident reports 
received by the TAC may indicate a 
variety of things, including that clients feel 
it easier to make a report of abuse during 
their welfare visit.299 

549. The TAC also said it was introducing a 
new provider registration performance 
management framework in early 2016. This 
covers both targeted and random audits 
to monitor compliance with registration 
requirements including incident reporting 
and investigation procedures.

550. Importantly, the TAC may not receive 
incident reports involving its eight clients 
in SRS, and the department does not 
share information with the TAC on these 
incidents.

299 Response to my draft report from the TAC, dated 10 November 
2015, page 3.
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551. Without information-sharing arrangements 
with the department for incidents in SRS, 
the TAC has no way of knowing for certain 
whether its clients are safe from potential 
abuse in SRS and whether appropriate 
action has been taken in response to 
serious incidents. There is a need for the 
department and TAC to settle on a draft 
information-sharing protocol and for this to 
be extended to incidents in SRS. 

552. In response to my draft report, the TAC 
stated:

Whilst the TAC seeks to share information 
with the department for its own purposes, 
the TAC seeks not to replicate existing 
processes for incident reporting where 
they are mandated by legislation, as 
in the case of SRS. Importantly, it is a 
reasonable expectation of the TAC that 
the department will receive an incident 
report relating to a SRS resident and take 
appropriate action, whether or not they 
are a client of the TAC.300 

553. As noted in phase 1, Community Visitors’ 
access to TAC clients does not extend 
to facilities established outside of the 
Disability Act, which may include some 
TAC-registered provider facilities.301 To 
ensure consistent protection and oversight, 
the role of Community Visitors should 
be extended to visiting all TAC clients, 
wherever they live. 

554. In response to my draft report, 
the TAC stated it would ‘welcome 
Community Visitors’ access to supported 
accommodation facilities housing TAC 
clients, however, this is ultimately a matter 
for the department’.302

300 Response to my draft report from the TAC, dated 17 November 
2015, page 3.

301 Victorian Ombudsman, Reporting and investigation of allegations 
of abuse in the disability sector: Phase 1 – the effectiveness of 
statutory oversight, June 2015, paragraphs 292–296.

302 Response to my draft report from the TAC, dated 17 November 
2015, page 4.

Lack of advocacy services
555. As discussed in phase 1, there is a critical 

role for advocates to assist people with 
disability. The evidence in this investigation 
confirms yet again the role of advocacy 
in the highly sensitive area of allegations 
about abuse, where people may be afraid 
to disclose, and for those people who 
cannot communicate or face difficulties in 
making an allegation themselves. 

556. However, since 2003, state funding for 
individual advocacy has only increased by 
CPI – despite the number of people with 
disability increasing from 323,300 in 2003 
to 364,900 in 2012; an increase of more 
than 41,000.303  

557. As I recommended in phase 1, there is a 
need for a comprehensive assessment of 
the need for advocacy services in Victoria 
to better support people with disability.

303 Australian Bureau of Statistics, 44300DO002_2012 Disability, 
Ageing and Carers, Australia: Victoria, 2012, April 2014, Table 3_1, 
<www.abs.gov.au/AUSSTATS/abs@.nsf/DetailsPage/4430.0201
2?OpenDocument>.
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10. Recommendations

Phase 1 of this investigation put forward 
two overarching recommendations of 
principle:

•	 the need for a single independent 
oversight body

•	 advocacy to support decision making 
by people with disability.

The government’s response 
to my phase 1 report

On 26 October 2015, the Minister for 
Housing, Disability and Ageing, the Hon 
Martin Foley MP, wrote to me as follows:

The Victorian Government is very 
concerned about the abuse of people 
with a disability and is committed to 
strengthening safeguards. We established 
the Parliamentary Inquiry into Abuse in 
Disability Services to investigate why 
abuse is not reported and acted upon, 
and how it can be prevented. The Inquiry 
reported on its first stage in August 2015 
and is due to provide its final report in 
March 2016.

The Government has welcomed the 
findings and recommendations of your 
report: Reporting and investigation of 
allegations of abuse in the disability 
sector: Phase 1 – the effectiveness of 
statutory oversight and agrees there is 
a need for further work to be done to 
improve safeguards for people with a 
disability. 

I note your recommendation for a single 
independent oversight body and for 
the Parliamentary Inquiry to ‘… further 
examine the logistics … as it considers 
interim measures to strengthen the 
disability system prior to the introduction 
of the National Disability Insurance 
Scheme’ during its second stage. 
The Government will consider the 
recommendation within the context of 
the final Parliamentary Inquiry report and 
development of the National Disability 
Insurance Scheme Quality and Safeguards 
Framework.

I welcome your recommendation in 
relation to advocacy and support the need 
for a strengthened Victorian disability 
advocacy sector. I have requested my 
department undertake a comprehensive 
assessment of the Victorian disability 
advocacy program and provide me with 
recommendations regarding:

•	 The impact of upcoming 
Commonwealth reform including the 
National Disability Insurance Scheme 
and review of the National Disability 
Advocacy Program and National 
Disability Advocacy Framework

•	 The level of need and investment 
required across the disability 
advocacy program to safeguard the 
rights of people with a disability in 
Victoria

•	 Equity of access to advocacy across 
Victoria

•	 Options for future governance of 
disability advocacy.

I look forward to the findings and 
recommendations of your final report, 
particularly recommendations which will 
strengthen my department’s approaches 
to incident reporting and response. In 
the meantime, a comprehensive program 
of work is being undertaken by my 
department to address the issues raised in 
your Phase 1 report. This work strengthens 
safeguards for people with a disability 
during transition to the National Disability 
Insurance Scheme. 
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Further analysis of my phase 1 
recommendations 

Recommendation 1: Single 
independent oversight body
In line with my recommendation that 
this matter be considered further by the 
parliamentary inquiry, the inquiry took 
evidence on this recommendation, and its 
report noted: 

Evidence provided to the Inquiry indicates 
strong support for the establishment 
of a single independent oversight body 
assuming responsibility for the multitude 
of safeguarding functions and powers 
in Victoria. Inquiry participants provided 
numerous suggestions about the 
most appropriate body to assume this 
responsibility, such as: 

•	 an entirely new statutory entity

•	 Disability Services Commissioner

•	 Victorian Equal Opportunity and 
Human Rights Commissioner

•	 Victorian Ombudsman.

As I noted in my phase 1 report, the 
implementation of the National Disability 
Insurance Scheme (NDIS) by 2019 raises 
significant questions about the level of 
reform that is both realistic and achievable 
in Victoria within this timeframe. The 
parliamentary inquiry report also refers to 
evidence I gave to the inquiry on 29 June 
2015, when asked to explain my views on 
the options. These are to: 

•	 create a new body

•	 allocate the responsibilities to a single 
existing body, or

•	 improve the integration of existing 
bodies to fill the gaps and address the 
overlaps on the boundaries.

I remain of the view that this 
recommendation is of the utmost 
importance and that the government, 
guided by the parliamentary inquiry, needs 
to determine which of the options it is 
able to put in place in a short timeframe 
to address the obvious deficiencies in 
the system. I note and welcome that 
the parliamentary committee is seeking 
further submissions on the options I have 
set out. I recognise that this decision will 
also be informed by the design of a future 
safeguarding framework for the NDIS, 
which is yet to be announced. 

A single independent oversight body 
would also address one of the systemic 
shortcomings identified in this report: that 
many people within the system are afraid 
to report abuse to an entity with which 
they have a relationship. An independent 
body would be in a position to receive and 
act upon complaints of abuse. 

In addition, I suggest that the single 
oversight body play a proactive role in 
supporting service providers to investigate 
incidents. While I recommend later in my 
report that the department develop an 
investigation framework to assist providers 
with this task, policies and procedures 
will not be enough. The independent 
oversight body should, upon receipt 
of an incident report alleging abuse, 
examine the service provider’s capacity 
to effectively investigate the allegation. 
Where there are concerns about this, the 
body may provide guidance throughout 
the investigation, recommend the provider 
engage an external investigator, and/or 
assist the provider to build its capacity 
to conduct investigations. In the absence 
of an independent oversight body, the 
department must perform this critical role.

Any further recommendations I make in 
this regard will need to be addressed by 
whichever oversight arrangement the 
government settles on. 

10. recommendations
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Recommendation 2: Advocacy 
to support decision making by 
people with disability 
Further evidence has also been provided 
in relation to my second recommendation, 
regarding advocacy. There was strong 
support for the broad principle of the 
recommendation, which concerned the 
need to comprehensively assess the 
need for advocacy and fund this need 
accordingly. Advocacy groups have also 
told the parliamentary inquiry that they 
were ‘firmly of the view that the body 
that administers the funds needs to be 
independent of any conflict of interest’.

In phase 1, I discussed the inherent conflict 
in the department funding advocacy for 
people who are reliant on the services 
of the department itself.304 At interview, 
the Office for Disability (OfD) put the 
view that the current arrangement was 
working well; they said that the OfD 
was not involved in service delivery and 
consequently was not subject to conflict. 
Other submissions have expressed 
the view that the Office of the Public 
Advocate, which I recommended in phase 
1 should take over this responsibility from 
the department, could also be said to have 
a conflict of interest.

I remain of the view that comprehensive 
assessment of advocacy, and 
commensurate funding, is crucial to 
the effective reporting of abuse in 
the disability sector. It is ultimately a 
matter for government as to where this 
responsibility sits, but in principle it should 
be independent of the department from 
whom people with disability receive a 
service. 

304 Victorian Ombudsman, Reporting and investigation of 
allegations of abuse in the disability sector: Phase 1 – the 
effectiveness of statutory oversight, June 2015, page 86.

Recommendations from 
phase 2

Mandatory reporting
In my phase 1 report I identified the lack 
of mandatory reporting as a key issue of 
concern. I considered that there should 
be mandatory reporting, by all service 
providers, of all serious incidents to an 
independent oversight body. The NSW 
definition of ‘reportable incidents’ provides 
a good model to follow.

I also noted the risks that may emerge 
from self-managed funding under the NDIS 
and suggested that a mandatory reporting 
scheme should also consider the child 
protection model operating in Victoria and 
elsewhere, in which third parties including 
healthcare professionals would be obliged 
to report potential serious incidents that 
come to their attention.

I note that this issue has since been 
considered by the parliamentary inquiry: 

Evidence to the Inquiry referred to the 
value of mandatory reporting in the 
context of abuse and neglect of people 
with disability.

A critical consideration in any system of 
mandatory reporting is what authority are 
mandated reports to be made to and for 
what purpose. For example:

•	 criminal investigation – compulsory 
reporting to police to instigate a criminal 
investigation?

•	 investigation into handling of allegations 
– mandatory reporting by specified 
professionals to an oversight body of 
allegations of abuse in a disability service 
to initiate an investigation into handling 
of the allegation by the organisation?

•	 guardianship investigation – mandatory 
reporting by specified professionals to 
an oversight body relating to concerns 
about the health and safety of a person 
with disability to initiate a guardianship 
investigation?305

305 Parliament of Victoria, Family and Community Development 
Committee, Inquiry into Abuse in Disability Services, August 2015, 
page xxv.
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Currently disability service providers 
are required to report incidents to the 
department. Yet there is no mandatory 
legal requirement for disability services or 
individuals to report allegations of abuse 
involving people who access disability 
services to an independent body. 

Some inquiry participants advocated 
introducing mandatory reporting of 
abuse involving vulnerable people to an 
independent body. 

The parliamentary committee agrees this is 
an option worth considering, particularly in 
the case of people with severe or profound 
disability. This could legitimise reporting 
of abuse and provide clarity around 
the obligation to report; however, the 
pathways for reporting would need careful 
consideration.

As noted in this report and elsewhere, the 
current system of incident reporting by 
service providers is not fit for purpose. As 
also noted in phase 1, not all category 1 
reports are required to be notified to the 
Disability Services Commissioner. There is 
no effective oversight or monitoring at a 
whole-of-system level. 

While it is hoped that the changes now 
being made by the department will address 
at least some of these shortcomings, they 
will not address the lack of independent 
oversight and monitoring.  

To the government: 

Recommendation 3 
As part of the reforms being undertaken to 
implement a single independent oversight 
body (whichever option is chosen):

(a) introduce a mandatory reporting  
  requirement to that body of  
  all serious incidents relating  
  to people with disability by  
  all service providers, regardless  
  of the regulatory regime under  
  which they fall

(b) consider the benefit of extending  
  mandatory reporting by third  
  parties along the child protection  
  models in Victoria and NSW. 

The department’s incident 
reporting system
The shortcomings of the current system 
are well evidenced, including by the 
department itself. I am advised that the 
department is considering options for an 
information management and technology 
solution as part of a broader reform project 
on client incident management. Any new 
system needs to be centred on the person 
with disability. It also needs to be capable 
of tracking developments, analysing data 
and facilitating feedback. To achieve this,  
I make the following recommendations:

10. recommendations
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To the department: 

Recommendation 4 
Amend the Critical client incident 
management instruction (CCIMI) to ensure 
client wellbeing is the primary purpose of 
incident reporting and management. 

Response from the Department of Health 
and Human Services:
Accepted. 

Recommendation 5 
Ensure the new incident report form and 
system:

•	 is person-centred

•	 records accountability for, and 
completion of, follow-up actions; 
the outcome of the response to the 
incident; and feedback to service 
providers on incident reporting and 
management.

Response from the Department of Health 
and Human Services:
Accepted.

I note that the NSW Ombudsman is 
working on the development of a two-
way online portal for the reporting of 
both disability reportable incidents and 
employment-related child protection 
reportable conduct – using the same 
platform that is currently used by 
disability services in Victoria, NSW and 
WA to report complaints. Against this 
background, and with a view to a national 
approach, I suggest Victoria work with 
NSW on determining the scope for a joint 
IT solution, together with common data 
capture and reporting capabilities. 

Reporting of abuse: whistleblowers
As noted, the complexity – and resultant 
inconsistency – of the disability landscape 
extends to the protected disclosure 
regime, which provides for protections for 
whistleblowers in some facilities but not 
others. 

To the government: 

Recommendation 6 
Ensure that all workers across the disability 
sector are covered by protected disclosure 
legislation in order to support a culture of 
reporting.

To the department: 

Recommendation 7
Examine opportunities to achieve cultural 
change in the reporting of abuse, including 
through: 

•	 introducing mandatory training for 
disability workers in DAS and CSO, 
with a focus on incident reporting, 
identifying abuse and respect for 
human rights

•	 developing guidance to service 
providers on learning from incidents, 
including timely debriefing with staff 
involved.

Response from the Department of Health 
and Human Services:
Accepted. 
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Systemic gaps: investigation and review

To the department: 

Recommendation 8 
Develop an investigation framework and 
guidance for investigation of incidents 
in DAS, CSO and SRS, including the 
purpose of investigations, accountability 
for determining when an investigation 
will be initiated, minimum standards for 
conducting investigations and action 
expected upon conclusion.  

Response from the Department of Health 
and Human Services:
Accepted. 

Recommendation 9
Develop guidance on reviews, including 
when, how and what type of incident 
requires review, and extend the application 
as appropriate to client-to-client assault, 
dangerous behaviour, self-harm and suicide.

Response from the Department of Health 
and Human Services:
Accepted. 

Recommendation 10
Perform an active role in supporting service 
providers to investigate incidents. This 
should include, upon receipt of an incident 
report requiring investigation: examining 
the service provider’s capacity to effectively 
investigate the allegation; providing 
advice throughout the investigation; 
recommending the engagement of an 
external investigator where appropriate; 
assisting the provider to build its capacity to 
conduct investigations; and examining the 
outcome of investigations. 

Response from the Department of Health 
and Human Services:
Accepted. 

Systemic gaps: SRS 

To the department: 

Recommendation 11 
Subject incidents in SRS to the same level of 
scrutiny as those in DAS and CSO to ensure 
consistent protections for people with 
disability across the sector, including by: 

•	 requiring SRS to complete the 
departmental incident report form for 
prescribed reportable incidents 

•	 requiring SRS to provide the form to 
the authorised officer

•	 using the department’s enforcement 
powers where breaches are identified

•	 extending the department’s review 
mechanisms to incidents in SRS.

Response from the Department of Health 
and Human Services:
Accepted. 

Systemic gaps: TAC 

To the department and the TAC: 

Recommendation 12 
Implement an information-sharing protocol 
and extend this to incidents in SRS. 

Response from the Department of Health 
and Human Services:
Accepted in principle. 

Response from the TAC:
Accepted.

10. recommendations
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To the TAC: 

Recommendation 13 
Provide for access by Community Visitors 
to TAC registered providers. 

In response to my recommendation, the 
TAC stated:

The TAC would welcome inspections by 
Community Visitors at all accommodation 
facilities housing TAC clients and operated by 
TAC-registered service providers, and may be 
able to facilitate access through provisions in 
its service provider registration requirements.
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