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ADDENDUM TO REPORT ON
THE INVESTIGATION OF
A COMPLAINT OF UNJUST DISMISSAL
BECAUSE OF ALLEGATIONS MADE

BY FACILITATED COMMUNICATION

Following the printing of this Report, a late response was received today from the President
of the LaTrobe Valley Residential Services Association Inc. via the Regional Director of the
Department of Health and Community Services. This body was responsible for the
management of the Community Residential Unit, although staff were employees of the
Department.

The LVRSA response fully supports the actions of the Department in the handling of the
allegations and the dismissal of Mr. Williams and expresses great confidence in the actions
of the Co-ordinator. The President of the LVRSA further expresses concern that the
Ombudsman has made findings adverse to the LVRSA and has questioned the accountability
of the organisation in terms of the proper management of government funds.

I do not believe that any such findings have been made. The LVRSA is a non-government
funded agency and, as such, has not been investigated by me. The central findings of this
Report relate to the failure by the Department to have in place proper process for dealing with
allegations made by Facilitated Communication.

I have therefore considered the LVRSA response and I believe that the issues raised have
been covered by the Department response. I do not believe any further amendment to my
Report is required.
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Mr President and Mr Speaker

Section 23, sub-section 5 of the Ombudsman Act provides that "where it appears to
the Ombudsman that that no steps seem to him to be appropriate have been taken
within a reasonable time of his making any report or recommendations, he may send
to the Governor-in-Council a copy of the report and the recommendations together
with any such comments". Sub-section 6 provides that "where a copy of any report
and recommendations together with a copy of any comments has been so sent to the
Governor-in-Council the Ombudsman may cause to be laid before each House of
Parliament a report on such of the matters to which they relate as he thinks fit".

In mid 1991, I received a complaint from Mr Robert Williams, formerly an employee
of Community Services Victoria, now the Department of Health and Community
Services. Mr Williams was dismissed from his position as an employee at the
Traralgon Community Residential Unit because of allegations made against him by
three residents who have intellectual disabilities. The allegations were made by
Facilitated Communication, a method of communicating which has been the subject of
some controversy.

Following investigation, including the assessment of the skills of one of the alleged
victims who has been shown to be unable to communicate, I have found Mr Williams'
complaint established. I believe Mr Williams was unjustly dismissed.

I have recommended to the Department that Mr Williams be re-instated and be
financially compensated. As the Department has not agreed to my recommendations,
I have forwarded a copy of my report to the Governor-in-Council.

I also raise in this report my serious concerns with the use of Facilitated
Communication and its possible abuse in two other cases currently under
investigation. In both cases, allegations of sexual abuse were made by individuals
who have been clearly shown not to have the capacity to make such allegations.
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REPORT

On the investigation of a complaint by Mr Robert Williams that he was unfairly
dismissed by the Department of Health and Community Services on the basis of
allegations of sexual abuse made against him by three residents of a Community
Residential Unit. These allegations were made using Facilitated Communication.

SYNOPSIS

In June 1991 a letter was referred to the Ombudsman by the Health Services Commissioner
from Mr Keith Hamilton MLA on behalf of his constituent, Mr Robert Williams, who had
been dismissed from his position at the Traralgon Community Residential Unit.

Mr Williams was charged with rape and indecent assault of three female residents of the
CRU. The allegations were made by Facilitated Communication on the Canon
Communicator’. At a Committal Hearing at Moe Magistrate's Court, 15 May 1990, Mr
Williams was discharged from custody because the evidence was not able to be heard. A
Hearing was held at the Office of Merit Protection, 7 December 1990 and the dismissal was
upheld.

A formal investigation was made under Section 17(1) of the Ombudsman Act. For the
purposes of the investigation the administrative action was defined as the alleged failure to
give full consideration to all evidence prior to the dismissal of Mr Williams. The
investigation has been concluded. A comprehensive assessment of the skills of one of the
clients has confirmed that she was unable to make the allegations attributed to her. The
complaint that Mr Williams was unjustly dismissed has been substantiated. The Ombudsman
has recommended that Mr Williams be reinstated to a position within the Department and that
he be financially compensated. The Department has rejected the recommendation.

FURTHER COMPLAINTS

In the course of this investigation, two other complaints were made to the Ombudsman by
individuals affected by allegations made by Facilitated Communication. One complaint came

1

This process will be explained.  The Canon Communicator is a small lap-top

keyboard. In the video of communication viewed by the Ombudsman, the client's hand
was supported by the facilitator, an assistant in the typing process. The
communication emerges as a tape of the typed words. The person with a disability
is referred to as the "client”, in velation to Intelleciual Disabilities Services. That

term will be used in this report.
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The recommendation of the CSV investigation was,

"On the information available, it is believed that Mr. Williams has engaged in serious and
wilful misconduct. This is based significantly on the allegations made and evidence provided
by the three clients concerned, with substantial corroboration evident between all statements.
There is no information to suggest that the clients other claims are false. Staff interviewed
have provided information which supporis the clients’ statements being taken as accurate and
truthful.  These interview records provide other information which although circumstantial
in many cases, should nevertheless be taken into account.”

The Panel recommended that Mr. Williams be dismissed. However, there is no medical or

forensic evidence of drug use or sexual activity. The recommendation to dismiss was based
on weak circumstantial evidence and hearsay.

The Ombudsman's Report on concluding the investigation, July 1992

The Ombudsman wrote to Dr Paterson with a report of the investigation which covered the
findings of Stylometric Analysis and the analysis of further evidence.

The Ombudsman made the following evaluation.

1. There is no forensic. or medical evidence and no verbal corroboration.

2. The independence of the Facilitated Communication in the Police statement is highly
suspect.

3. The psychological assessments of the women were based on use of the Communicator

with the Co-ordinator. as the Facilitator. There is a striking contrast between these
assessments and the . original assessments of the clients. The independent
psychologist's assessment of Ms. J. states that she does not have the ability to produce
the statements attributed to her.. Two of the women cannot now be assessed for use
of the Canon Communicator because we are told they have refused to use the
Communicator.

4, All three women made allegations regarding a tattoo on Mr Williams' stomach. There
is. no tattoo. This has never been explained. ( The CSV response offers an
explanation. The tattoo was. a "transfer”, which was wet and stuck on by Mr Williams
Ms. J. made a statement to that effect prior to the court Hearing. Appendix C.)

5. The allegations were made within the first three months of the Coordinator learning
to facilitate. The first allegations by Ms. C. were withdrawn without investigation.
Later allegations were not investigated.

6. Ms. J. had used the communicator only once to the Coordinator's knowledge prior to
the allegations. That was for a simple request. Her Communication to Police was the
most complex and mature expression of the three women. ( It was later explained that
she used the Canon at the Day Training Centre, Appendix C)

@
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7. Ms. K. had used the Communicator only for one or two word responses prior to
making the allegations. The Police statement was her most complex communication.
She has limited verbal communication but this does not appear to have been drawn
on,

8. There is a pattern to the allegations. It is stated that Ms C. first alleged to the Co-
ordinator that Ms. J. was involved on 18 December. Ms. J.'s allegation with the Cor-
ordinator as facilitator followed on the same day. Ms. J. then alleged that Ms. K. was
involved. There is evidence that the second Facilitator, knew about Ms. J's allegation
regarding Ms. K prior to her interview of Ms. K.

9. M. who shared a room with Ms. C. is able to communicate verbally and according to
the Co-ordinator, aware of the activities in the CRU. She was never interviewed. No
allegations were made that she had been abused by Mr. Williams. The allegations
were confined to the non-verbal residents. ( The Department response describes
informal questioning of M. by the psychologist. She had seen nothing because she
slept heavily. She was not questioned by the Panel. Appendix C)

10. The interviews of staff strongly suggest that the allegations were made in an
atmosphere of suspicion, distrust and rumour. Staff were aware of the accused's past
history and of Ms C.'s prior allegations, (for which they state there is some
independent substantiation.) The previous Coordinator had been removed because of
allegations of sexual abuse. Mr Williams alleges that the Co-ordinator had facilitated
sexual remarks on the Canon Communicator and had told him of accusations against
other alleged abusers.

11. There is a lack of professional scepticism which has led to a failure to properly assess
the evidence. This is demonstrated in the Memorandum of 21 December 1989, to
Paul Bartholomew from the Acting Regional Director which states:

"The parents of Ms. J. are feeling particularly guilty as they have regular
contact with Ms. J. and were unable to recognise any indication of the
difficulties she was experiencing."

No attention appears to have been given to the substance of the parents' observation.
The Ombudsman's Report concluded :

"The Stylometric Analysis of the Police Statements, while not conclusive, points to a very high
probability that the facilitator has significantly influenced, or in fact, authored the statements.

What is not clear is whether that influence has been unconscious or deliberate and therefore
criminal. The Coordinator was aware that Ms C. had made a previous allegation of sexual
abuse prior to coming to the CRU and that the previous Coordinator had been dismissed for
sexual abuse. This may have created an atmosphere of suspicion of sexual abuse and an
unconscious influencing. The pattern appears to be her belief that a resident has been abused
followed by an allegation by the resident of abuse.
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The failure to seek medical attention as soon as the. allegation of rape, and later of drug
abuse and physical abuse, was made is incompetent and negligent. Further, the Co-ordinator
did not attempt to gather forensic evidence, by, for example; checks of the supervisor's room,
and admits to responding to the ciient's allegation of drug abuse by asking her to bring her
a "needle”.  This negligence extends to the Program Liaison Officer and the Manager to
whom the Co-ordinator took the allegations and who did net immediately contact the Police.
The first allegation was not therefore investigated by the Police. Both the alleged perpetraior
and the clients suffered from the lack of confidentiality within that CRU and the neighbouring
CRU's and by the lack of proper process to immediately investigate allegations and preserve
any forensic or medical evidence.

The allegations appear to have been dealt with in an ad hoc fashion.

The CSV Investigation Panel failed to question the basis of the communication or the validity
of psychological assessment based entirely on Facilitated Communication. They appear to
have relied entirely on:staff opinion that the women were communicating independently and
on their judgement that there was no conspiracy against Mr Williams. The Review in 1989
by the Intellectual Disability Review Panel of facilitated communication was available for
referral-and known to CSV and would have provided means for testing validity. Although the
senior staff who. carried out the investigation should have been very aware of the issues there
appears to-have been no question of where the women acquired the skills to communicate at
the level of the Police statements, no checks with the Training Centre where the women
attended. as. to their assessment of the individuals' skills or communication ability and no
requirement for non-verbal psychological testing. There is also nothing in the report of this
investigation to suggest that the families' assessments of the ability to communicate was
sought or considered.

There appears-to. be a reversal of the onus of proof in the Panel's statement, "There is no
information to suggest that the clients other claims are false.” The decision to dismiss
appears. to have been reached hastily and prior to consideration by the Court of the charges
against Mr Williams. There is nothing on file to suggest that consideration was given to the
other options available; that is, to suspend Mr Williams until charges had been heard or to
transfer him until such time as charges were = determined.

The . Panel's decision "on the information available, it is believed that Mr Williams has
engaged in serious and wilful misconduct” is not based on a proper assessment of the
evidence, including an attempt to validate the communication.

The tentative finding therefore is that Mr Williams was unjustly dismissed. It is not clear
whether his dismissal is the consequence of criminal actions by the Coordinator and Ms S.
That may become a matter for the Court.

The dismissal has: caused great disadvantage to Mr Williams including loss of livelihood,
subsequent financial losses which may include costs associated with legal action, loss of
reputation and emotional hardship.

There are other issues which this complaint has raised which-may require further discussion.
These include the question of whether one of the clients had sufficient understanding and skill
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with the Communicator to give informed consent to a hysterectomy as she is alleged 1o have
done in communication facilitated by the Co-ordinator. What investigation should now take
place of that decision?

The complaint has also highlighted deficiencies in management and staffing competency in
an organisation staffed and funded by CSV and the lack of guidelines for the use of facilitated
communication within those units. There are serious questions of client and staff welfare and
of the role of Service Agreements in ensuring accountability of this CSV funded body."

The Department Rejects the Ombudsman's Conclusions

The Ombudsman received a response, 29 July 1992, stating:

"The Stylometric Analysis which was undertaken at your instigation has, to the best of my
knowledge, not been used previously as a validation technique and has no standing in the
Intellectual Disability field for the purposes used by your office. I believe the validation
process should replicate the protocols set out in the Intellectual Disability Review Panel
report, 'Investigation into the Reliability and Validity of the Assisted Communication
Technique.! It is this process which has been used in the State during the past six months.
I have therefore again asked the Public Advocate to arrange for the validation process to
occur and I will respond to your report upon the completion of that process.”

The Ombudsman wrote in August requesting a timeline for the validation process.

Dr. Paterson responded in September, enclosing a report from the Regional Director, of
Gippsland Region, Mr Mark Diamond. (Enclosed at Appendix C with deletions to respect
confidentiality )

Dr. Paterson stated:

"In the light of that report, I reject the view that the Department has acted improperly in this
matter. The Department's actions in dismissing Mr. Williams are consistent with its statutory
requirements and common law. responsibilities of ensuring that clients with disabilities are
not hurt while in the care of staff.

Subsequent to previous correspondence in relation to this matter, the Public Advocate has
attempted to gain the consent of one of the alleged victims to undergo this process. Despite
several attemptis to gain this consent, it has not been successful. In addition, CSV have again
asked that another alleged victim be requested to give consent to this process. Again this
client has indicated that she is not prepared to undertake this testing procedure.

In view of the fact that the third alleged victim of Mr. Williams' actions has chosen not to use
the 'Canon' communication device for some considerable period, a position has arisen where
the client's ability to communicate via this device cannot be tested.

Although it is not possible to test the validity of these clients ability to communicate,
substantial evidence is available to justify the Department's actions in dismissing Mr.
Williams.  Your report of 7 July 1992 contains some errors and omissions which are
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addressed by the attached report to the General Manager, Child Protection and Placement
Support Division.

The Department is required to show diligence and responsiveness in relation to claims made
by clients with an intellectual disability. I believe that the action taken by my Department
on this cccasion was consistent with this requirement.”

Further Action

The Ombudsman then called for the documentation referred to in Mr Diamond's report and
Mr Diamond and Ms. Bowman, the psychologist who had assessed the women, were
interviewed. Following further investigations, he informed Dr. Paterson the Report did not
address the central question: of the validity of the statements and the nature of the supporting
evidence available to the Department. His initial conclusions were not altered by this report.

A reply was received from Mr P Allen, Acting Deputy Secretary of Community Services, 18
November 1992 which stated:

"As you are aware the three clients concerned have been individually requested to submit to
a-validation of their use of facilitated communication. The women concerned have, of their
own volition, declined to consent to undertaking this testing procedure. Clearly, this
Department is not in a position to contravene the clients' choice regarding this. I am able
to advise, however, that in relation to one client a General Service Plan review is currently
being undertaken to assess her communication skills in accordance with the attached draft
guidelines. The outcome of this assessment may assist in resolving this issue.”

The Ombudsman had, by this stage, developed grave concerns about the welfare of the three
women and had taken the very unusual step of applying to the Guardianship and
Administration Board to have a Guardian appointed for Ms. K. This was the first such
application by. the Ombudsman. Although, he - was informed, after this action, that Ms. K.
was to undergo some assessment, he was not convinced that the form of assessment wou'ld
be adequate.  An Application: was lodged in September and a Directions Hearing held in
December. Testing by the Microcomputer Applications Centre was not completed until
February. That assessment was then reviewed by Professor Hudson, who has acknowledged
expertise in this area. The process was not finally completed until March.

The assessment is that Ms. K. has difficulty understanding spoken language and does not have
the abilify to recognise two dimensional symbols, that 1s, the written word. She can
independently point and recognise and respond to objects and physical prompts in context.
In other words, she was not capable of authoring any of the statements attributed to her. Nor
is there any evidence of recent decline so that these skills might once have been evident.

The allegations did not therefore come from the client. Two facilitators are involved: the
facilitator who took the initial allegations and the Co-ordinator who 'facilitated' the police
statement.

W
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The Ombudsman’s Recommendations

In March, I recommended that Mr. Williams be re-instated to a position in the Department
of Health and Community Services and compensated for loss of salary and legal and other
costs associated with the dismissal

The Department response stated:
"I acknowledge receipt of your letier of 15 March 1993 and note your finding that Mr
William's complaint of unjust dismissal has been substantiated. You have recommended that

Mr Williams be reinstated to a position in this Department and that he be paid substantial
compensation.

You are aware of my view that the discipline process undertaken by this Department against
Mr Williams was a just process where full opportunity was given to Mr Williams io respond
and challenge the evidence put around the allegatidns against him. Mr Williams then
proceeded to appeal the decision of the then Director-General. That process enabled Mr
Williams again to challenge the evidence against him. On each occasion a decision was
made on the merits of the case after a full and proper process had been gone through.

I do not accept that any other professional person engaged in deciding the same matter would
have used a different process or that in doing so would have reached a different conclusion.
The decision makers used current and accepted kmowledge upon which to base their
decisions. That is not to say, however, that under current guidelines and with current
knowledge, critical information used in the process would have been presented in the way it
was. I disagree with your finding that Mr Williams was unjustly dismissed, as the process
was a proper process and the information presented was the best available on those curreni
standards.

Since his dismissal, Mr Williams has used violent, intimidating and aggressive behaviour
against staff of this Department. This behaviour culminated in Mr Williams being charged
with threats to kill and threats to cause serious injury. There can be no excuse for such
behaviour. Current personnel employment policy would find Mr Williams unacceptable as
an employee of this Depariment. I am certainly not prepared to now make an exception for
Myr Williams.

In these circumstances, I must therefore * advise you that I camnot accept your
recommendations to reinstate Mr Williams immediately or approve the payment of substantial
compensation to him."

It is my contention that there is no evidence that Mr Williams was an unfit employee prior
to his dismissal. In February 1990, in an interview with the CSV Panel, the Co-ordinator
described Mr Williams as "a very good worker, excellent with clients, reserved manner, did
his work well, nursing skills were excellent and valued by the CRU. Had no complaints or
concerns. J. believed he had a good relationship with other staff - they liked him and were
positive about his work. She believed his relationships were very good - noted that he was
uncomfortable about physical affections shown by clients. He had a special relationship with
one client, she believed he was an efficient organised worker and kept good records.” Her
first concern about him was the allegation made by Mrs C. I also note that Mr Williams was
confirmed as a permanent employee just before his dismissal. Favourable recommendations
would have been required for confirmation of permanency.,
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On the subject of validation testing in adversarial situations, the " Carla" case is cited as an
example of where testing failed the person with a disability and the notes state®,  "In
adversarial validation only one question is being asked: can the person use his‘her
communication aid or strategy effectively? There will be a number of people involved who
hope he/she cannot. Tests may be administered or suggested by people who hope- the user
aid will fail. Hostile observers may be present at testing sessions. In the most cases the aid
user had everything to lose and nothing to gain from test participation. If they pass, nothing
will change. If they fail, they may lose what litile in the way of communication they have."

The Ombudsman's office has personally dealt with three cases and is aware of others. In the
cases investigated by the Ombudsman, three persons who have intellectual disabilities, in three
separate investigations, have been tested by forms of assessment distinct from, and in one case
additional to, the validation process developed by the Intellectual Disability Review Panel.
They have been shown by these assessments not to possess intellectual or literacy skills which
would make them capable of producing the typed utterances attributed to them. There are
similar findings in Victoria and the USA. Tt does not seem reasonable to suggest that these
assessments by. experts are, in all cases, wrong. Nor.can it be that these individuals and
many others, resisted testing and deliberately produced poor results. In cases where the
clients were allegedly seeking assistance from the Department to escape abuse, such an
argument-defies logic.

Advocates of Facilitated Communication suggest that some persons with disabilities may have
hidden  abilities to communicate which emerge under certain conditions. Failure to
communicate clearly by itself, should not be interpreted as an indication of intellectual
impairment. These individuals may have unrecognised intellectual capacity. Even if that 1s
accepted, it does not seem feasible that all, or even most, individuals introduced to F acilitated
Communication fit that category. It appears to be an expectation that all individuals will
be able to communicate using Facilitated Communication, even if they have never previously
demonstrated such ability. The cases examined suggest that unrealistic expectations are as
dangerous to the individual as too-low expectations may have been in the past. Further, it
would be preferable to assist those who have the ability to communicate, by providing access
to technology which eliminates the need for dependence on an assistant. Technology has
advanced to the stage where any individual who can intentionally move a muscle can operate
an augmented communication device. Similarly emotional and psychological support can be
made available in a variety of ways.

No scientific explanation has been offered for the claim that the process of Facilitated
Communication itself has the power to overcome intellectual deficits, although no one doubts
that human support and contact advances learning. Nor, without accepting thought
transference, could the facilitator be said to deduce the intention of the client from random
movements. Workers in Intellectual Disabilities appear to have accepted, without any
scientific evidence, that the process of touching an individual as he or she types can so

Facilitated Communication Training.  Notes prepared by staff of the DEAL

Communication Centre - Melbourne 1992,
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significantly influence the quality of the communication that the individual moved from a
virtually non-communicative state to one where highly sophisticated statements are made.
Miraculous claims are commonplace in the literature of Facilitated Communication. While
Government Departments could be expected to fund research for experimental methods which
have potential benefits to their client groups there should be requirements for monitoring,
regular reviews and accountability. The professional is required to be sceptical of remarkable
claims which do not provide a rationale for the achievement and cannot be verified. The
moral requirement on Departments which have great power over individual lives and
responsibility for public funds is even higher. The Department has a responsibility to protect
people from harm. In spite of the warnings expressed in the Intellectual Disability Review
Panel Report investigation the Department appears to have been satisfied, at least prior to
1992, with anecdotal accounts of the benefits of Facilitated Communication.

When this investigation commenced the central question was why, when serious allegations
were involved, no steps were taken to objectively assess the evidence. In fact, experience
indicates that these allegations, extraordinary though they seem, are not unique. Another
series of allegations occurred twelve months after the Williams case and were similarly dealt
with. As described earlier in this report," Carla" was one of four clients who between them,
alleged serious sexual and physical abuse including cuts and burns, which could easily have
been verified by a medical examination. No such action was taken. When the police were
finally informed, they were given only brief details of the disclosures but they were told that
the alleged abuse was happening in the home and in all but one case was by immediate
family members; the alleged abuse was happening on a regular basis, either nightly or
regularly through the week in an established pattern; the abuse was not consenting and was
causing distress and physical pain. Despite this, the advice stated, only two of the four clients
wished to leave the family home and only one client wanted the police involved.

One client, whose case is also under investigation, was removed allegedly at her own request,
for one week and later, in response to an allegation that she was burnt on the face by a
cigarette, was removed for four months. She has been thoroughly assessed and the evidence
indicates she is unable to use the Canon Communicator. The other two clients were
supposedly left with abusing families. What is difficult to understand is that staff were ready
to accept that four families who had been long-term caregivers of family members, without
any previous complaints, were in three cases themselves sexually abusing the
sister/brother/son/daughter or conspiring with others to do so. The two families who have
come to the Ombudsman were bewildered, ashamed and horrified that such charges would be
made against them. After a great deal of emotional stress and severe financial cost, they are
still angry and demanding some acknowledgment by the Department of this suffering.

The reaction of staff can partly be understood in the context of the training of facilitators.
In the three cases investigated, facilitators have, in the main, been poorly qualified staff at
Day Training Centres and CRU's. They do not have the theoretical base from which to
question the skills of the clients. Training emphasises that they must have faith in the
process and confidence in the ability of the individual to communicate. If the individual does
not communicate they are not facilitating properly. Pressure is put on the facilitator to come
up with a statement.
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Facilitated Communication is also being used in schools and tertiary institutions where
individuals gain credentials, and by individuals who are not clients of Intellectual Disabilities
Services. For this reason a broader review of the use of Facilitated Communication is
required.

The Department has also developed guidel:nes for reporting allegations which should
overcome the situation in all three investigaticns where reports were not made to the police
and no medical examinations were conducted, because of a misguided view of the client's
confidentiality. If criminal allegations are made in future, the opportunity to gather supporting
evidence should not be lost. Guidelines also cover the use of augmented communication
devices for making police statements and for preserving tapes; deficiencies in the present
investigations.

These steps are good in themselves and should prevent future problems. They do not,
however, negate the Department's responsibility to compensate individuals where they have
been severely disadvantaged because of failure by the Department to take a reasoned and
reasonable approach to the introduction of a method of communication which has changed
the lives of some clients and families. The allegations against Mr. Williams occurred after
some years of funding of the implementation of. Facilitated Communication by the
Department. Subsequent events reflect the fact that the Department had not developed an
established procedure for training staff, for monitoring or evaluating the use of Facilitated
Communication with clients of the Department or for responding to criminal allegations made
by clients. The Department did not have a proper process for dealing with allegations made
by Facilitated Communication. No process was available for the accused to challenge such
evidence. A method of validation of communication was recommended in 1989 but delays
by the Department in responding to the Report of the IDRP meant that it was 1992, some six
years after the introduction of Facilitated Communication, before methods of dispute
resolution were implemented.

There is no-doubt that the movement to introduce:Facilitated Communication brought energy,
optimism and hope to.an area. of Intellectual Disabilities services where there was a gap in
staffing and resources. It has. highlighted. the intense importance of communication to
everyone's life. The individual attention, personal contact and heightened expectations has
no doubt benefited individuals. ‘Whether it has actually improved their communication skills
has not, in most cases, been tested.

On the other hand, where the untested communications have been accusatory and even
criminal, and have been uncritically accepted as the client's statements, individuals have been
emotionally and financially devastated by the process. One mother described her
powerlessness against perceived 'Government' support of Facilitated Communication and the
actions of the Department, without any consiceration of her knowledge of her daughter for
whom she had cared for more than thirty years. This suffering cannot be denied or
discounted.
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Further Recommendations

In relation to the two cases where investigations are not completed, preliminary enquiries
suggest that both families have incurred unnecessary legal and other costs, let alone trauma,
humiliation and considerable disruption to their lives in contesting intervention by the
Department. This intervention was as a result of the acceptance of unsubstantiated statements
made by a controversial and untested method of communication.

I am foreshadowing a recommendation that the families be fully reimbursed for the losses
arising from the actions of the Department.

Further to my recommendation in regard to Mr Williams I recommend:

L] A thorough review of the use and effectiveness of Facilitated Communication
programs in Government and non-Government agencies.

u That the two clients who have not yet been assessed, be comprehensively assessed by
the Microcomputer Applications Centre to determine for each, the appropriate method
of communication. If the Department insists without assessment, that the clients have
to give consent to this assessment, I recommend that an application be made to the
Guardianship and Administration Board to have the matter decided by them.

L] That the practice of having a male attendant on "sleepover" duty in all-female units
should be reviewed. The practice is dangerous for the staff member, against whom
allegations could be made, and inappropriate for the residents.

a The development of a Register of Sexual Abuse allegations reported to the Department
by clients or on behalf of clients of the Office of Intellectual Disabilities. The
implementation of this recommendation would most appropriately be a matter for an
independent body such as the Public Advocate.

L] That the Office of Intellectual Disabilities Services assess the use of Stylometric
Analysis to provide a linguistic analysis of tapes of communications, both for the
purpose of dealing with allegations from disputed communications and for the
verification of Facilitated Communication in educational settings.

A number of persons with communication impairments are completing courses,
including the VCE at schools and tertiary qualifications at University. Questions of
verification will arise and if proper record keeping is introduced, Stylometric Analysis
could make a wvalid contribution to resolving disputes about validity of
communications.
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Further Action in Terms of Section 23(S) and 23(6) of the Ombudsman Act

As my recommendations regarding the reinstatement and financial compensation of Mr
Williams have not been implemented, my further action is in terms of section 23(5) of the
Ombudsman Act which provides:

"Where 1t appears to the meudsman that no steps that seem to him to be
appropriate have been taken within a reasonable time of his making any report
or recommendations under sub-section (2) he may, after considering the
comments (if any) made by or on behalf of the principal officer to whom the
report or recommendations were made, send -

(a) to the Governor-in-Council; and

(b) where the report relates to the complaint concerning an
administrative action by an officer or employee of a municipality,
to the mayor of the municipality -

a copy of the report and the recommendations together with a copy of any
such comments."

and Section 23(6) which provides:

"Where a copy of any report and recommendations together with a copy of any
comments has been so sent to the Governor-in-Council the Ombudsman may
cause to be laid before each House of Parliament a report on such of the
matters to which they relate as he thinks fit."

I have seenfit to also raise in this' Report, my wider concerns about the implementation of
the process of Facilitated Communication in agencies servicing persons with disabilities and
to make recommendations for a review of the process. It will be noted that I have not
attempted to make any assessment of the merits of the method of Facilitated Communication
except in relation to the complaints under investigation and to report the opinions expressed
to me, or in the literature, which relate to the investigations. I am most concerned however,
that this system must be properly evaluated and until this is done such communication should
not, without validation, be admitted as evidence or relied upon as an expression of the
person's wishes.

I now make my recommendations to Parliament in accordance with the provisions of the
Ombudsman Act. In relation to Mr Williams' complaint 1 request that Parliament give
consideration to implementation of my recommendations.

I also ask Parliament to consider my recommendations in respect of the further issues arising
in relation to Facilitated Communication.

APPENDIX A
CHRONOLOGICAL SUMMARY

The chronology of events is highly significant to an investigation of this complaint. It has
been compiled largely from the records of interviews by the CSV panel and by the Police.

Aug 1988 Mr Williams commenced as a casual worker at a number of Latrobe Valley
Community Residential Units.

Apr 1989 The Acting Supervisor at Traralgon CRU replaced the Coordinator who was
suspended due to sexual abuse allegations.

Jun 1989 Mr Williams gained a temporary position mainly at Traralgon CRU.

Aug 1989 Ms K. moved to Moe CRU. Ms C. replaced her at Traralgon CRU. Ms C.
has a Canon Communicator.

post-
Aug 1989 The Co-ordinator attends Life Skills classes and begins to facilitate for Ms C.

20 Nov Ms C. alleges that Mr Williams raped her 18 November. No medical checks.

21 Nov Mr Williams was interviewed by, Ms. McMahon,Program Liaison Officer,
LVRSA. Ms C. also interviewed.

21 Nov Ms C. withdraws allegations but makes a further allegation re Mr Williams
hitting her and using drugs ("needle").

24 Nov Ms McMahon interviews Ms C. in regard to allegation re "needle". No
investigation.

27 Nov The Co-ordinator spoke to Mr. Roberts, Manager, LVRSA re Mr Williams and
drugs.

28 Nov The Co-ordinator spoke to Mr Williams re drugs. He denied this.

2 Dec A Staff member informs the Co-ordinator that Mr Williams was seen going
from the Supervisor's bedroom to the kitchen with a sieve in his hand. No
action.

3 Dec Mr Williams became permanent part-time.

10 Dec Ms Jused the Canon Communicator with the Co-ordinator as facilitator, to

request cake.

16 Dec Neighbour reported loud sobbing about 9pm. Mr Williams recorded "Ms. J.
upset" in Day Book.







APPENDIX B

STATEMENT TO POLICE

The following statement was made to an officer of the Community Policing Squad. Ms K. communicated via

the use of a Canon Communicator with the assistance of the Co-ordinator.

This statement was made

approximately iwo weeks after the other two statements. (Ms K. has been assessed and shown to be unable to
use the Communicator.)

QL.
A.
Q2.
A.
Q3.
A.
Q4.
A.
Q5.
A.
Q6.
Ans
Q7.
A.
Q8.
A.
Q9.
A.
Q10.
A.
Ql11.
A.
Ql2.
A.
Ql13.
A.
Ql4.
A.
Ql5.
A.
Qle.
A.
QI17.
A.
Q18.
A.
Q19.
A.
Q20.
A.
Q21.
A.
Q22.
A.
Q23.
A.
Q24.
A.
Q25.

(Preamble) What is your name?

K.

How old are you?

39

Can you remember when you left this house?
Along time

How long ago last year or the year before?
Last year.

Do you remember which month?

Yes August.

When you lived here which room was yours?
With M.

(preamble) Can you tell me what used to happen when
Yes Rob laid on top of me

Can you remember the first time he lay on top of you?
Along time ago

What did he do when he lay on top of you?
Put his dick in me

In which room were you?

Supervisors room

Was it night time or day?

Night

Where was everyone else in the house>
Asleep

How did you go to the supervisor at night?
He took me

How did he take you into the room?

By my hand I didn't want to.

What did he say to you?

Yes he said he would make me feel good.
What did he do in the room?

He took my clothes off.

And then what did he do?

He laid on me.

What did he do when he lay on you?

He put his dick in me.

Do you know what he was wearing?

No

Where did he put his dick in you?

In my vagina

Would you like tea or cotfee or cordial we'll have a short break?

Tea.

Did M know that Rob had taken you into the Supervisors room at night?

No.

Did anybody know?

I

How does J know?

She saw us.

How often did Rob put his dick in your vagina?




Q6.
Q7.
Qs.
Q9.

Q.

Q30.
Q1.
Q32
Q3.
Q34.
Q3s.
Q36
Q7.
Q38.
Q9.
Q0.
Q41
Q4.
Qa3
Qi
Q45
Q.
Q47.
Qs.
Q4.
Qs0.
Qs1.
Qs52.

2.

When he was on sleepover

How many times did he put his dick in you can you tell me how many times?
Lots.

What did he do after he put his dick in you?
He gave me chocolate biscuits

Do you know what type of chocolate biscuits?
TV snacks ]

Why did he give you the chocolate biscuits?
To make me stop crying

Break for lunch at approx. 1.00 pm till 2.20 pm
(Preamble), Why were you crying

He hurt me

How did he hurt you?

He put his dick in me.

Did he often give you biscuits?

Yes.

When would he give them to you?

After sex.

Did he ever give you the biscuits any other times?
No.

How do you tell Rob what you want?

I don't

How do you tell or let Rob know what you don't like?
Iery

What does Rob do when you cry?

He hits me.

Where does he hit you?

On the bumb.

Do you know what sex 1s?

Yes it is when you sleep with someone they put their dick in you.
Do you know what rape is?

yes when you don't wnat it.

Did Rob have sex with you?

Yes he did.

Did you want to have sex with Rob?

No I did not.

When Rob had sex with you did he have any clothes on at all?
Yes stockings

Can you tell me what type of stockings?
Black one

Where does he get the stockings from?

In his bag.

Do you see him get them and put them on?
No

When you stockings do you mean pantyhose?
Yes.

Is there anything else unusual about him?

He has a tattoo

Where is his tattoo?

On his tummy

What does the tattoo look like?

A Lady with no clothes

Does he put the stockings over his dick?

Yes Rob does

Is his dick up or down hard or soft?

Qs3.
Qs
Qs5.
Qse.
Qs7.
Qs8.
Qs9.
Q60.
Q1.
Q62.
Q63.
Q64
Q65.
Q66.
Q7.
Qs8.
Q69.
Q7.
QL.
Q7.
Q3.
Q74.
Qs.
Q76.
Q7.
Q78.

Q79.

Up

Do you know what a condom is?

No

When he puts his in you vagina are the stockings over his dick?
No.

What does he do?

He ejaculates in them

I don't understand how does he ejaculate into his stockings?
He puts them over his dick.

Is that before or after he puts his dick in you?

After.

When does he take his stockings off?

Before he puts his dick in me

Does he put his dick anywhere else or just your vagina?
In my mouth

Anywhere else?

No.

Does he do anything else to you that you don't like?

He gives J. needles?

Does he give you any needles?

No I won't let him.

How do you stop him?

Hit him and cry.

You said he gives J. the needle how do you know?

I saw him

Can you tell me exactly what you saw?

Rob put the needle in J.'s toe.

What does Rob do before he puts the needle in her toe?
He puts it in a sieve.

You said he put it in a sieve what else do you see him do?
He holds it over a candle in a spoon he then puts in a needle

What is it that he puts in the spoon what does it look like, what is it?

Powder.

When does he give J. the needle?
When she is watching us.

When she is watching you do what?
Sleeping with eachother.

Why does J. watch you sleep together?
Rob makes her.

How does he make her?

I don't know

Why do you think Rob gives J. the needle?
I don't know

Where does Rob keep the needle?

In his bag

Where does Rob keep the candle?

In his bag

What about the spoon and sieve?

In the kitchen

Does he use the same candle all the time?
No a new one.

How does he light the candle?

With a lighter.

Where does he get the lighter from?

It his
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Q80.  Does Rob smoke? Q108. Did you want to have sex with (name deleted)
A. Yes Kool A. No.
Q81. What about the powder where does the powder come from? Q109. Do you talk or have you ever talked with the residents here?
A. Under the mattress. A No
Q82. Do you know what the powder is called? Q110. Do you know what a lie is?
A No. A. Yes not telling the truth

Can you show me where he keeps the powder. Ans. Yes and showed me under the doonah Q111. Have you been telling the truth to me?
Q83.  When he uses the candle in which room is he? A. Yes
A. Bedroom Q112 Do you know what happens when you tell lies?
Q84.  What are you doing when he gives J. the needle? A You get in trouble
A Crying
Q85.  You said that J. saw you and Rob how many times did she see you together? |
A A lot of times
Q86. Does Rob have sex with J.?
A Yes
Q87.  Did you see him do this
A. Yes
Q88.  How many times did you J. and Rob having sex?
A Alot of times
Q89.  Can you remember the last time you and Rob had sex?
A Just before I left.
Q9.  Can you remember which day was the last day he did it?
A. No
Q91.  Did he have sex with you every sleep over or just sometimes? |
A Yes not when I have my period. E
Q92.  Did you tell anyone at the house what was going on? E
A. No I didn't |
Q93.  Did you ever see Rob give himself the needle? |
A. Yes
Q%4.  When did Rob use to give himself the needle?
A Before Sex.
Q95.  Did he give J. the needle first or himself?
A. Himself.
Q9.  Was that before sex with you?
A Yes.
Q97. Was it before sex with J.
A. Yes.
Q98.  Did he give J. the needle first and then sex, which way?
A No.
Q99.  Who did he have sex first with?
A I
Q100. Then who? i
A Me ‘
Q101. Have you ever had sex with anyone else? ‘
A Yes :
Q102. Who?
A. (name deleted - former staff member)
Q103. How long ago?
A Along time
Q105. Have you had sex with anyone else?
A No
Q106. Did you tell anyone about (former staff member)
A No
Q107. Did he have sex with any other residents?
A. (name deleted - former male resident)
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The report states "There was no assessment of the skills of the three women prior to
their use of the Canon Communicator.’

While this statement is correct, it is important to consider that infelligence testing of
non-verbal persons is unreliable on the basis that credible and standardised testing
procedures require verbal responses.

In relation to the your comments regarding the Department's investigation of the
allegations of the report states 'The reference to chocolate biscuits used as a bribe
conforms with the limitations on Ms J.'s diet.’

The restrictions placed on Ms J.'s diet are, by virtue of her condition, necessarily
strict. While allowances are made for Ms J. to consume a prescribed quantity of food,
Ms J is predisposed to sweets, including chocolate in particular. Ms J has often used
physical attacks on staff and family members to obtain this type of food. It is
reasonable to expect that chocolate biscuits could most certainly be used to coerce her
to behave in a manner she otherwise would not.

The report states that ... 'Ms J.'s statement that " Rob hurt K", which allegedly took
place just prior to Ms K's statement.’

Ms K.'s disclosure was in fact made five days after Ms J.'s statement. Ms K. had
three opportunities to communicate this information to Ms S. and only did so after
staff had observed her in a distressed state. It is significant that Ms K.'s allegations
were communicated to a different facilitator and that the women are not able to
communicate with each other fo the extent indicated by the specific nature of the
allegations.

The report states that 'Mr Williams stated in interview that the Co-ordinator had been
communicating sexual statements allegedly made by Ms C. to him and about him over
a number of weeks prior to the allegation.’

The Co-ordinator has clearly denied this and maintains that Ms C. first made
allegations on 20 November 1989 and not before.

The report states that 'The context in which these allegations were made appear to be
one of rumour and suspicion.’

While it can be established that various staff were of aware of Ms J.'s allegations
against Mr Williams prior to Ms K's disclosure, there is clearly insufficient evidence
to substantiate that Ms K.'s statement was contrived by Ms S. (the second facilitator).

The report states 'All three women nade allegations regarding a tattoo on Mr
William's stomach. There is no tattoo. This has never been explained.’

The Psychologist involved in the assessment and counselling of the women maintains
that on 12 May 1990 a meeting was conducted with the Barrister to review the police
statements. During the process of this meeting, the Barrister put to Ms J. that Mr
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Williams did not have a tatico. Ms J replied that he did. The Barrister asked her
how she knew and she replied 'T saw him put it on’. The Barrister then asked how he
did this and Ms J. replied 'He wet it'  On this basis, there is not reason to conclude
that Mr Williams did not have a tattoo.

The report states 'Ms J. had used the communicator only once to the Co-ordinator’s
knowledge prior to the allegations.’

The Cooinda Hill Adult Training Support Service had support Ms J. in attending
DEAL since June 1987. Ms J. had received training in the communicator's use and
used facilitated communication at Cooinda Hill on a regular basis leading up to the
time of the disclosure.

The report states 'M. who shared a room with Ms C. is verbal and according to the
Co-ordinator was aware of what is going on the CRU. She was never interviewed.’

The assessing Psychologist had ascertained from M. that she had not witnessed any
of these events and had no knowledge of their occurrence.

The report states ‘No attention appears to have been given to the substance of the
parent's observation.’

The assessing Psychologist is strongly of the view that Mr and Mrs J. were, at the
time of these events and subsequent to them, convinced that the allegations by her
daughter were true. On one occasion Ms Regina Kalb, Administrator, Cooinda Hill
ATSS maintains that Mrs J. asked Ms J. about the events and Ms J. had pointed to her
toe when asked where Mr Williams had put the needle. In addition, Mr and Mrs J.
and Mrs C. were in support of charges being laid against Mr Williams and the pursuit
of the matter to Court.

The report states that ' ... there appears to have been no question of where the women
acquired the skills to communicate at the level of the police statements, no checks with
the Training Centre where the women attended as to their assessment of the
individual’s skills or communication ability and no requirement for non-vernal
psychological testing.'

This is not correct. Departmental records indicate that Ms C. has used the Canon
communicator at least since February 1988, Ms J. commenced using this device in
June 1987 and Ms K. some time prior to June 1989. It is a fact that Departmental
staff liaise with Adult Training Support Service (ATSS) and Community Residential
Unit (CRU) staff on a daily basis in relation to individual client matters. In relation
to the three women, their ability-to communicate using the facilitated communication
technique was well known among the direct service staff prior to the allegations being
made. It was commonly accepted that the women could communicate effectively with
the assistance of ATSS and CRU staff Mr Williams himself has assisted in this
communication process and has been present when facilitation has occurred. There
is no evidence of Mr Williams raising concerns regarding this technique prior to the
allegations against him being made.
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has persisted in his harassment of departmental staff Numerous incidents have
occurred where staff allege that Mr Williams has attempted to run an employees
privale vehicle off the road, shouting abuse and confronting staff in public (shopping
centres, outside private homes), following staff as they left work or conducted their
private business affairs; unsolicited telephone calls io employee's residence;
unsolicited telephone calls to work locations (Latrobe Valley Residential Services
Association offices and Community Residential Units), telephone calls to the parents
of the clients concerned and, on several occasions, attempted calls to the clients
themselves.

Such is the seriousness of these allegations, Mr Williams was charged in April 1992
with Threats to Kill and Threats to Cause Serious Injury. Mr Williams was released
on bail and subject to stringent reporting conditions to appear at Moe Magistrates
Court on 25 September 1992,

RECOMMENDATION:

It is recommended that the Ombudsman be advised that CSV rejects the view that it has acted
improperly in this matter.

MARK DIAMOND
Regional Director
Gippsland Region







