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Foreword

“I can’t tell them the bad news, no one wants to know it.”

“Do this and retrofit the arguments in the Cabinet submission.”

“The notion that the VVPS should just implement government policy, not
challenge policy or offer new ideas, is a misguided article of political faith.”

Forty years ago, the British political satire
Yes, Minister depicted a public service that
paid lip service to the government of the
day while civil service mandarins ignored the
politicians and pursued their own agenda.

Today, the boot is on the other foot. Numerous
reports around Australia, particularly the recent
Robodebt Royal Commission, have revealed a
public service overly responsive to the elected
government of the day, whatever its colour.
Concerns widely shared by retired public
sector luminaries, academics and political
commentators reveal the erosion of a core
Westminster principle: an apolitical public
service that serves the government while
providing it with ‘frank and fearless’ advice.

The referral from the Legislative Council, which
referenced a newspaper article, alleged the
public service had been improperly ‘stacked’
with ALP operatives. We did not find this.

A single media report does not always tell

the full story. We did find instances where
people’s reputations had been unfairly sullied
by stints, sometimes many years previously, in
ministerial offices. Public sector leaders should
feel relieved, in some cases vindicated, by this
outcome.

But the newspaper article also referred to
other problems, which we did substantiate.
Politicisation can take many forms. It is not just
the hiring of people with political affiliations. It
is also the closing down or marginalisation of
apolitical, independent voices.
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- Quotes from former agency heads

We found ongoing marginalisation of the
traditional public sector - a more subtle form of
politicisation - in the early development of the
Suburban Rail Loop.

The brainchild of a former Ministerial staffer

- whom we do not criticise - this project was
shrouded in excessive secrecy until it was
announced as an election promise in 2018. It
was so secret it was kept from the Secretary

of the relevant department, and most of the
board of the originating agency. The stated
reason for the secrecy - to mitigate against
land speculation - does not stack up, as no land
was acquired by the responsible agency before
a public announcement, and in any event would
not justify keeping the relevant Secretary in the
dark. It was ‘proved up’ by consultants rather
than developed by public servants, and its
announcement ‘blindsided’ the agency set up
by the same government to remove short-term
politics from infrastructure planning.

Since its announcement, its projected cost,
evaluated by both the Auditor-General and the
Parliamentary Budget Office, has increased
exponentially and will dominate Victorian
infrastructure spending for generations. As the
(now former) Secretary pointed out, a project
of this scale competes with many other claims
on public funds. They told us that not being
able to test the opportunity costs creates a
high risk that better uses of funds have been
crowded out.




Excessive secrecy and the use of consultants
also featured in the early Commonwealth
Games planning. History has since revealed
major flaws in the assumptions underpinning
the financial modelling.

The lack of rigorous public sector scrutiny of
such projects before they were announced
poses obvious risks to public funds.

We also found that confidence within the public
sector that senior hiring decisions are based

on merit has been undermined. While our
examination of recruitment did not find partisan
‘stacking’ of the public service, the justification
for some appointments was questionable,

and we could easily understand why so many
senior figures suspected decisions had been
politicised.

These included the frequent appointment of
former Ministerial staffers without open and
advertised processes; often explained by a
pressing need to hire someone familiar with
Government policy to ‘get things done’. We
found multiple examples of rushed and shoddy
recruitment practices, poor record-keeping and
opaque selection methods.

Perception matters. Not only must merit
selection be done, it must be seen to be done.
Disregarding this principle makes it less likely
that the public sector will attract and retain
capable leaders. The quality and candour

of advice upon which important decisions

are made will suffer. Confidence in the strict
neutrality of public service will be shaken.

Perceptions are heightened by the increasing
growth and influence of the Premier’s Private
Office. In 2022 the Victorian Premier had
roughly as many staffers as the Australian
Prime Minister and New South Wales Premier
combined.

Decisions made in ‘echo chambers’, not subject
to the scrutiny of expert career officials, do

not make for good public administration.

While it is impossible to quantify the impact

of marginalisation on either the public interest
or the public purse, we should all be worried
about the trend.

Creeping politicisation is a reality in Victoria,
and requires urgent attention.

We were also deeply troubled by the number of
people who were afraid to speak to us.

While the response to our request for
submissions was overwhelming, particularly
from current and former senior public officials
with deep knowledge of the issues we were
examining, many more declined to speak on
the record. Two sentiments stood out - concern
and fear. Concern about what people saw

as the qguickening corrosion of longstanding
Westminster principles of responsible
government. Fear that if they spoke up, if they
were in any way identifiable as having done so,
their careers would be finished.

Foreword




Whatever the truth of the question at the heart
of this investigation, that so many people were

concerned and fearful should be a signal to this
Government that all is not well. A culture of fear
in the upper echelons of the public sector does
not support frank and fearless advice.

It is disappointing and disturbing that to protect
the identities of so many people we were unable
to follow some promising lines of enquiry, and
the report does not set out the evidence as fully
as | would have wished. Restrictions on Cabinet
documents also prevented other lines of enquiry
from being followed to a conclusion. Definitive
answers about the early development of the
Suburban Rail Loop are shrouded in the fog of
Cabinet secrecy.

Not all departments were alleged to be
‘politicised’; tens of thousands of dedicated
public servants carry on their business serving
the public, and their Ministers, without question
or controversy. But many people noted a
growing pressure to tailor official advice to the
preferences of the government of the day. This
‘over responsiveness’ appeared more common
when major infrastructure development and
job creation was the desired political goal, not
coincidentally those areas required to deliver
major election promises.

| thank all those who spoke to my investigators,
formally and informally, for their insights -

and in several cases, courage. | also thank
Professor John McMillan AO, whose leadership,
wise counsel and independent viewpoint was
invaluable; and my investigation team, who
worked with the utmost professionalism and
dedication to deliver this report.

What now? Is there a need for reform, and if so,
what needs to be done?
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Neither the current nor the former Premier
responded to a draft of this report, so | cannot
say whether there is any appetite for change
within the Government, nor indeed if there is
any consideration of the need for it.

But it seems to me the case for reform is
compelling, not only from the individual strands
of this investigation, but from the evidence of
current and former senior public officials who
are deeply troubled by these problems.

There will always be a creative tension between
an unelected bureaucracy adhering to public
sector values and an elected government
eager to deliver on its election promises. That
creative tension is a feature and strength of
our system of governance. It energises the
former and tempers the latter. But good public
administration relies on the observance of
boundaries, which either are, or are in danger
of, being crossed.

There are greater issues at play than we could
possibly examine fully, including the diminution
in at least some areas of government of public
service expertise, and the extent to which its
traditional advice role is being outsourced

to consultants and ministerial advisers. It is
also apparent that some of these trends have
been continuing for decades under multiple
governments of all stripes, and elsewhere
around Australia.

Work being done elsewhere, most recently in
Canberra, points to some common solutions.
Our recommendations also speak to the need
for greater independence in the appointment
of public officials and improved security
against ‘at will’ termination to mitigate the fear
of speaking out. Reversing or addressing the
trends highlighted in this report will take time
and investment.




But nothing will change without a recognition
at the highest levels of government that change
is necessary.

Around Australia public trust in government
has been falling for years. If this report does
not convince those with the power to make
changes, | must leave it to the public to judge
for themselves.

Deborah Glass OBE
Ombudsman
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Summary

Why we investigated

1. In February 2022 the Legislative
Council passed a motion requiring the
Ombudsman to investigate several
matters, including an allegation about
the politicisation of the public sector.

2. This required us to consider claims made
in an August 2021 media article which
raised concerns about ALP-aligned
people holding senior roles in Victorian
Government departments and other
agencies.

How we investigated

3. The allegation referred to us was very
broad, and required one of the more
intensive investigations conducted in the
Ombudsman’s 50-year history.

4, To explore the matter, we published
an Issues Paper and invited comment
on whether public sector hiring was
becoming too political, the impacts if so,
and possible reforms to manage related
risks.

5. Based on the matter referred to us
and the contents of 186 submissions
we received, we interviewed 45 highly
placed public officials and reviewed
millions of individual records across more
than a dozen agencies.

6. We also explored the history of public
administration in Victoria, and the
possible ways that political neutrality of
public agencies can be compromised.
This helped us understand the
contemporary pressures facing agency
heads when making hiring decisions.
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Though as thorough as possible,

our investigation was unable to fully
explore every scenario highlighted by
contributors. Restrictions on accessing
Cabinet documents, poor record-
keeping, and reluctance of witnesses to
‘go on the record” were all significant
barriers.

What we heard from
contributors

8.

10.

Two-thirds of submissions were

from current or former public sector
employees, including CEOs and
Department Secretaries. We also heard
from peak bodies, academics, think
tanks and members of the public, and
consulted with current and former senior
officials about information received.

Some contributors expressed firm
belief that Victoria’s public sector

had maintained its traditional political
neutrality, while a significant proportion
perceived a shift towards politicised
hiring and decision-making. Current
and former Department Secretaries and
other senior executives were among
those who were uneasy about trends
towards politicisation, indicating a level
of concern within the public sector’s
upper ranks.

One of the strongest themes to emerge
was a lack of confidence that public
sector hiring is based on merit. While
most agreed partisan hiring was not
widespread in Victoria, we heard of
many instances which had left people
wondering if individual executives

were put on or promoted for political
reasons. Merit selection is a key defence
against politicisation, meaning such
concerns - even if based on incomplete
or inaccurate information - are worrying
for their potential to chip away at morale
and trust.




Some important concepts

Westminster government refers to the system adopted in Australia, including
Victoria. Under the Westminster tradition, the political arm of the executive branch
of government (ie the Ministry) is chosen by and accountable to Parliament, which
is elected by the people. The non-political arm (ie the public sector) is functionally
independent from the Ministry.

A politically neutral public sector is central to our democratic system, able to serve
any elected government with equal loyalty and to provide frank and impartial advice.
Victoria’s public sector is made up of the public service, plus employees of public
entities such as public hospitals, and of special bodies such as the Ombudsman and
Victoria Police.

Politicisation refers to breaches of the boundary between the political and non-
political arms of government that put the apolitical character of the public sector at
risk. It can take many forms, not all obvious. For example, a minister directing that a
department hire someone with political connections would be a clear breach. A more
subtle example would be a public servant toning down advice at odds with a decision
they think the government wants to make.

Merit selection acts as a key defence against politicisation. It requires that public
sector hiring decisions and promotions are made through clear processes, from a field
of suitable candidates, and based on relative ability.

Direct appointments are those made without an open and advertised selection
process.

Ministerial staffers are employed by the Premier to provide support and advice to an
assigned Minister. They are not public sector employees, and different standards guide
their behaviour because they work in a political environment.

Summary




1.

12.

13.

14.

Many pointed to other practices 15.

indirectly picked up by the referral:
Government bypassing traditional
bureaucratic structures; concentration
of decision-making outside of specialist
departments; and a culture of ‘over
responsiveness’ in the public sector
towards the preferences of ministers.
Like partisan hiring, these all potentially
undermine efforts to build a capable and
politically neutral bureaucracy.

loomed large in many authoritative
submissions, and featured prominently
in some lines of investigation. We heard
some expert officials are feeling ‘cut
out’ as ministers and agency heads seek
advice and support from consultants
and other external sources, potentially
eroding the influence and capacity of
the bureaucracy, and resulting in costly
mistakes.

17.

Related to this was the fear of 'speaking
out’ raised by many senior contributors.
We heard career insecurity was dissuading
some executives from speaking candidly

- to us, to senior leaders, and to the

elected Government. This included reports 18.

of people holding back unwelcome
information, advising in line with a political
agenda, or having their employment
abruptly terminated after cautioning
against risky decisions - threatening poor
outcomes because options, risks and
costs are not fully considered.

The increasing size and influence of both 10.

the Department of Premier and Cabinet
('DPC’) and the Office of the Premier
('PPO’) also drew a lot of comment, with
suggestions from some the PPO was
now too ‘hands-on’. The prospect that
politicisation - perceived or actual - left
the public sector open to improper
conduct and other integrity risks was
among other issues raised.
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Considered together, contributions
showed political pressure is being felt
throughout senior levels of the Victorian
public sector in a way that is threatening
to undermine good public administration.
This finding points to a need to reform
how executives are hired and employed -
a conclusion that was also reinforced by
several of our lines of investigation.

Lines of investigation

Marginalisation of the public sector 16

From our analysis of the submissions, we
chose five focus areas to explore various
aspects of the allegation of politicisation
contained in the Legislative Council
referral. These covered executive hiring
across many departments and agencies
and involved different types of alleged
politicisation.

Appointment of former ministerial staffers

Concerns about the movement of
senior staffers between political offices
and the public sector were central to
the Legislative Council referral, and
prominent in submissions.

It is not unusual for people to move

from ministerial staffer roles to public
sector employment. Experience in a
political office is often highly valued. We
identified 129 people who made such

a switch between 2012 and 2022, and
another 53 between 2001 and 2011 where
data was more limited.

Based on submissions and media
reporting, we selected 16 former

staffers and closely examined their
appointment to senior public sector roles
at nine different agencies. We checked
recruitment and personnel files to see
how and why people were selected.

In some cases, we reviewed emails,
messages, and other work activity for
evidence of politicised behaviours.




20.

21.

22.

Senior hiring at two Departments after the

While the justification for some
appointments was questionable, we

did not find evidence of partisan

hiring of former ministerial staffers to
inappropriately advance ALP objectives.
Nor did we find evidence these staffers
engaged in inappropriate partisan
conduct while employed in the public
sector.

However, we did find frequent side-
stepping of merit-based recruitment
processes by agencies. Eleven of the 16
hiring decisions we examined involved
direct appointments. Candidates were
often hand-picked without an open
and advertised process and slotted into
new roles - sometimes without position
descriptions, defined duties or a clearly
documented business need.

Decision-makers told us it was
sometimes necessary to quickly hire
people familiar with Government

policy to ‘get things done’, and public
sector employers do have the option

to make direct appointments provided
they comply with the merit selection
principle and legislated standards. Even
so, we found this option was not always
appropriately used or justified in official
records, and left agencies exposed to
perceptions of politicisation.

2018 election

23.

Another focus area for the investigation

was the appointment of dozens of senior
staff following the 2018 State election to
two Departments led by new Secretaries:

* the Department of Justice and
Community Safety (‘DJCS’)

* the Department of Jobs, Precincts
and Regions (‘DJPR’).

24,

25.

26.

27.

Submissions questioned the reasons for
the rapid, large-scale change. Some felt a
central agency ‘takeover’ was underway
when senior staff departed and many
former DPC staff obtained roles. Others
gueried whether the recruitment was
overly responsive to Government
priorities.

We did not substantiate allegations of
a planned ‘takeover’ of either DJCS or
DJPR, nor did we identify evidence that
the two Department Secretaries made
hiring decisions based on inappropriate
political factors.

We did, however, identify recruitment
shortcomings which, in our view, led or
contributed to perceptions of politicised
hiring. The nature and extent of these
shortcomings - many of which the now
former Secretaries disputed - differed
between the two Departments.

At DJCS, a new Board made up of
Deputy Secretaries was recruited quickly,
with no records kept of the shortlisting,
interview or candidate selection
processes. A later ‘spill and fill' of more
than 50 executive positions was more
robust but still lacking, with flaws in
organisational policy an obvious factor.
The now former Secretary emphasised
there was no partisan hiring at DJCS
during their time, and we accepted this.
They also dismissed concerns about
hiring practices, arguing these were not
held in good faith. But we considered a
fair-minded observer would justifiably
guestion the fairness and transparency of
the hiring activities we examined.
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28. At DJPR, we found a notable use of
direct appointments, often poorly
documented. Many of the successful
candidates had political or DPC
backgrounds. We accepted setting up
a new Department and responding to
emergencies including the COVID-19
pandemic sometimes required quick
hiring. The former Secretary emphasised
concerns about politicised hiring at
DJPR were unfounded, and we agreed
- though we understood why some
observers had jumped to the wrong
conclusion.

Early development of the Suburban Rail
Loop

29.  The Legislative Council referral required
us to investigate whether the hiring of
politically aligned people posed a risk to
public sector objectivity, professionalism
and integrity.

30. As part of this, we examined the
appointment of a former Ministerial
staffer to an executive role at a
key infrastructure agency, and how
this influenced early phases of the
Government’s flagship transport
project, the Suburban Rail Loop (‘SRL").
Construction of the SRL was directly
tied to the ALP’s electoral prospects
at the 2018 Victorian election, held less
than three months after the project was
announced.

3l We did not find the executive was
appointed to advance the SRL through
the public sector. Nor did we find they
acted in an inappropriately ‘politicised’
way.

32. Though not driven by partisan hiring, we
considered aspects of the SRL’s early
development were at odds with core

aspects of the Westminster tradition and

relevant to the theme of politicisation in
the referral.
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33.

34.

A reliance on consultants and unusually
heavy secrecy prevented key public
sector input in the early stages of the
SRL. Those behind the veil told the
investigation they genuinely believed

it was necessary to avoid information
leaks and property speculation. Other
witnesses queried this, and we found
the responsible agency acquired no
land before the project was publicly
announced as an election commitment.

Those within Government who were
excluded from the project - including
the State’s then transport and economic
development Secretary - were left
wondering why specialist Departmental
knowledge was left untapped, and
whether, if fully tested, the funds devoted
to the SRL might instead have gone to
better uses. The former Department
Secretary observed Government
over-reliance on external sources of
advice weakened the public sector,

and the more this happened, ‘the more
politicised it has effectively become’.

Commonwealth Games planning

35.

36.

We investigated allegations people with
political links were installed in key public
sector roles to plan and deliver the (now
aborted) 2026 Victorian Commonwealth
Games. To do this we examined the
circumstances surrounding 31 executive
hires at DJPR.

We did not identify any evidence
inappropriate political considerations
influenced how Commonwealth Games
positions at DJPR were filled. Those we
interviewed said they did not witness any
inappropriate political intrusion into their
work.




37.

38.

While we were reviewing executive
hiring, the Government suddenly
withdrew from the hosting agreement,
blaming unexpected cost blowouts.
Given there are other formal inquiries
underway, we did not examine the cause
of the agreement’s collapse.

That said, two factors relevant to the
broader politicisation theme stood out:
excessive secrecy and a heavy reliance
on consultants to prepare initial costings.
As noted in the case of the SRL, both
practices potentially frustrate the public
sector’s ability to provide frank, impartial
and timely advice.

Senior V/Line hiring

39.

40.

41.

Senior hiring at regional rail operator
V/Line Corporation (‘V/Line") attracted
multiple submissions. We heard the
Board’s chosen candidate for CEO
missed out when a Minister directly
appointed a former ALP Ministerial
staffer instead.

We did not find any evidence
appointments to V/Line were politicised.
While the events leading up to a new
CEO - including the seemingly abrupt
halt to an open selection process, and
the new appointee’s historic ALP ties -
caused some to suspect politicisation,
the facts did not support this.

Government changes to V/Line's
structure were brewing in response to
largely unrelated issues before the Board
started hunting for a new CEO. We

found no evidence these changes were
to bypass the Board-led recruitment
process, or to favour somebody with
ALP connections. Given the law expressly
allowed the Minister to have a greater say
in choosing transport agency heads, this
was also not an example of inappropriate
political intrusion into public sector
hiring.

Key findings and observations

42.

43,

44.

45,

46.

Our extensive investigation, conducted
across multiple fronts, found no direct
evidence of widespread partisan hiring
of the kind suggested in the Legislative
Council referral.

This conclusion was heartening, but

it was not all we found. Other issues
indirectly raised by the referral -
Government bypassing of traditional
bureaucratic structures, concentration

of decision-making outside of specialist
departments, and a culture of ‘over
responsiveness’ towards the preferences
of ministers - all loomed large across our
various lines of investigation.

These were among a host of broader
threats we observed to the public
sector’s adherence to three principles
forming part of the referral: objectivity,
professionalism, and integrity. These
principles reflect aspects of the public
sector values which are essential

to maintaining a politically neutral
bureaucracy.

We uncovered rushed and shoddy
recruitment practices, overuse of direct
appointments often involving former
ministerial staffers, executives fearful of
providing ‘frank and fearless’ advice, and
the marginalisation of public officials
around keynote projects.

Equally worrying were the harmful
perceptions of partisan hiring and
promotion we found across the public
sector. Perceptions of politicisation are
highly corrosive to integrity and trust.
Even when misinformed, they stoke
insecurity and fear, suppress debate, and
distort outcomes, and are a red flag that
cannot be ignored.
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47. Perceptions do not always align with the
facts, and our investigation of examples
raised with us often revealed a less
disturbing picture than first painted. With
facts in hand, we could understand why
many of the senior officials we asked
about partisan hiring were upset at
having their integrity questioned.

48. However, we could also understand why
some observers without the benefit of
the Ombudsman’s powers and access
to information had come to feel the
bureaucracy’s broader political neutrality
had slipped.

49, Politicisation can take many forms. It is
not just the hiring of people with political
links. It can be as subtle as shutting down
critical voices or giving weight to those
deemed most responsive to government
political objectives.

50. The weight of the evidence we reviewed
suggests there are cracks in the pillars
upholding our Westminster tradition of
responsible government. While some
senior bureaucrats we spoke with were
hopeful about the public sector’s ability
to hold firm under pressure, others
believe significant changes are required
to reverse concerning trends.

Loss of confidence in merit selection

51. An apolitical public sector relies heavily
on recruitment and promotion being
based on merit. Public sector bodies
need to ensure all employment decisions
are fair and can withstand scrutiny - not
least for executive roles, where a five-
year salary package starts at $1 million.
Yet there is a high level of concern that
senior appointments in Victoria do
not always reflect the merit selection
principle.
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52. We found direct appointments are used
too frequently by some agencies, often
to hire or promote former ministerial
staffers. Direct appointments can have a
legitimate place in government provided
they comply with binding employment
principles and standards, and the ones
we probed did not appear partisan-
motivated.

53. However, decisions were not always
properly recorded or explained. We
also noticed poor record keeping and
procedural irregularities when it came
to filling some advertised vacancies.

To preserve trust in merit selection, all
employment decisions must not only be
fair, but be seen as such.

54.  Perceptions of politicised hiring are
detrimental to the integrity of the public
sector, and to the reputation of people
involved. There is a clear need to take
steps to rebuild public sector - and
public - confidence in merit selection.

Blurred lines and increased pressure

55. We heard concerns from within senior
levels of the public sector that the
merit selection principle comes under
particular strain when responsiveness to
Government is at stake.

56. Responsiveness is a core public sector
value, and nobody we heard from
disputed its importance. But there were
mixed views on whether the current
balance is right, with some perceiving
an unhealthy focus on supporting the
Government’s political aims.

57. Senior public officials with little job
security are feeling more pressured to
tailor their advice to the preferences
of the government of the day. Over-
responsiveness - where decisions
or policy design are influenced by
inappropriate political considerations -
is a key indicator of politicisation.




58.

59.

60.

ol.

Right or wrong, there is a widely

held perception among executives
that speaking candidly about the
Government’s preferred course carries
a personal cost. It was of significant
concern that many senior officials
who spoke to us - voluntarily or under
summons - feared possible career
repercussions for doing so.

Frank, impartial and timely advice is
critical to the Westminster system of
government. But fixed-term employment
and short ‘at will’ termination clauses -
standard features of executive contracts
in Victoria - are acting as a barrier and
discouraging some from freely sharing
advice and expertise.

We also heard criticism, not backed by
evidence we reviewed, that DPC has
become overly intrusive in the affairs of
other agencies. In part, these perceptions
stemmed from large numbers of ex-DPC
personnel obtaining senior roles at other
departments and agencies, prompting
some people to suspect responsiveness
was trumping expertise. Though we

did not substantiate this, the fairness

of hiring processes was in some cases
highly questionable.

Growth in the number and influence

of ministerial staffers in the Premier’s
Private Office has likewise generated
concerns about intrusion, with the PPO
perceived as having become more
‘hands-on’ with the bureaucracy. This
expansion has the potential to diminish
the influence of the public sector on
Government decision-making.

Marginalisation of traditional voices

62.

63.

64.

65.

Ministers and some agency heads are
also increasingly seeking advice from

a broad range of external sources,
including consultants, lobbyists, special
interest groups, and political networks.

The public sector does not have

a monopoly on good advice, and
government should seek information
from a wide variety of sources. Yet
major policy must be adequately and
apolitically tested. Excluding the input of
senior bureaucrats may result in public
funds being committed to ill-advised
purposes, at the expense of other vital
projects or services.

The Westminster system is significantly
undermined if apolitical public sector
advice is not valued by government or
is otherwise neglected - for example,
due to excessive secrecy or deliberate
avoidance.

Lowered regard for public sector
knowledge and expertise can not only
lead to inferior policies, projects or
services but in the longer term can also
dent the capability of the public sector,
to the detriment of all Victorians.

Summary




Recommendations for reform /1.

606. Politicisation - actual and perceived
- is a problem undermining public
administration in Victoria. Responding
to the trends highlighted in this report
will take significant time, investment and
leadership. We identified four key areas
for reform.

67. The first is to enhance public service
independence by establishing an
independent Head responsible for
evaluating, recommending and
employing department Secretaries and
other agency leaders, rather than the
Premier.

68. The second is to safeguard merit
selection at senior levels. The new public
service Head should be empowered to
play a role in filling executive vacancies.
We also recommend the existing
Victorian Public Sector Commission
clarify how the law applies to direct
appointments, and closely monitor and
report on their use.

69. Our third proposed change is to
improve career stability for senior public
servants and remove barriers to ‘frank
and fearless’ advice. We recommend an
overhaul of the employment framework,
including reconsideration of ‘at will’
termination clauses for executives.

70. Finally, to improve public sector
transparency, we recommend a rethink
of Cabinet confidentiality. Current
restrictions limited our access to some
relevant material for this investigation.
We recommend change, including
enabling the Ombudsman to obtain
Cabinet information where necessary in
the public interest.

www.ombudsman.vic.gov.au

We again thank all those who assisted
the investigation and urge relevant
decision-makers to consider this report
as an opportunity to protect and
strengthen Victoria’s public sector.




Limits on our investigation

Qur investigation was as thorough as possible, but what we could look at was limited
by the scope of the referral and other constraints. This meant we had to drop several
important lines of investigation we had intended to report on.

What was referred by the Legislative Council...

...the allegations in the 14 August 2021 article published in The Age titled
‘The Chosen Few: How Much [sic] is Victoria really Governed! that ALP
activists are ‘stacked’ into the public service thus compromising
objectivity and professionalism and increasing the risk of corruption

« and what this allowed us to investigate

Entry of former Ministerial VPS hiring and firing after
staffers into the public sector State elections

o Political intrusion into ‘arms- o Influence of former Ministerial
length’ public sector staffers on key Government
recruitment projects

What stopped us following up some matters

meant topics some people
wanted us to investigate were simply ‘out of
bounds’

for speaking out resulted in us
dropping a matter raised by a former Secretary
from our final report

completely W 1= about key
blocked us from investigating witnesses caused us to drop
one troubling claim in our enquiries into one
submissions, and kept us from important matter
viewing key documents in
multiple other instances . to
participate halted progress
hindered probing one scenario and
most of our lines of enquiry affected others

Summary




Figure 1. The referral

Legislative Councll

9 February 2022

Ms Deborah Glass
Victorian Ombudsman
Level 2, 570 Bourke Street
Melbourne VIC 3000

Dear Ms Glass,
Referral pursuant to Section 16 of the Ombudsman Act 1973

I am writing to you to inform you that on Wednesday, 9 February 2022, the Legislative
Council agreed to the following resolution referring a matter to you for investigation and
report:

That this House —

(1) notesthe Resolution of the Council on Wednesday, 17 June 2020 referring a matter
to the Ombudsman has led to Operation Watts, a coordinated investigation that
the Ombudsman is undertaking with the Independent Broad-based Anti-
corruption Commission (IBAC) into a range of matters including allegations of
‘branch stacking’ aired in media reports in 2020;

(2) further to that Resolution, refers the following matters, pursuant to section 16 of
the Ombudsman Act 1973, as part of an expanded investigation —

(a) the red shirts scheme, including the role of the then Opposition Leader, the
Hon Daniel Andrews MP, in designing, propagating, and facilitating the
scheme;

(b) all electorate officers and ministerial advisers performing factional tasks
during work hours from all factions of the Australian Labor Party (ALP);

(c) the extent of branch stacking activities and funding of branch stacking
activities, in particular whether government funds have been misdirected to
pay for memberships from electorate office budgets, including, but not
limited to, through arrangements for the provision of printing, office supplies
or other services;

(d) the allegations in the 14 August 2021 article published in The Age titled ‘The
Chosen Few: How Much is Victoria really Governed', that ALP activists are
‘stacked” into the public service thus compromising objectivity and
professionalism and increasing the risk of corruption;

() the Premier's taxpayer funded social media unit staff;

(f) the monetising of factional politics through the new trend of occupying the
dual role of lobbyists/faction powerbroker to ensure that factional power
over Members is not misused for personal financial gain;
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(3) requires the Ombudsman to consider her powers and obligations under the
Ombudsman Act 1973 to refer matters to, and share information with IBAC and
other integrity bodies, with a view to expanding the scope of Operation Watts to
include the matters referred to in paragraph (2);

and requires the Clerk to write to the Victorian Ombudsman and the IBAC

Commissioner to convey the terms of this Resolution.

Pursuant to section 25AB of the Ombudsman Act 1973, where a matter is referred to the
Ombudsman by the Legislative Council under section 16, the Ombudsman shall send the

report to the President of the Legislative Council.

Yours sincerely,

Anne Sargent
Acting Clerk of the Legislative Council

Summary




Scope and methodology

Referral from the Legislative
Council

72. On 9 February 2022 the Legislative
Council referred to the Ombudsman
several matters under section 16(1) of the
Ombudsman Act 1973 (Vic).

73. Section 16(2) of the Ombudsman Act
requires the Ombudsman to ‘forthwith
investigate’ a matter referred by
Parliament under section 16(1) and
‘report thereon’.

74. This report responds to item (d) of the
referral, which required the Ombudsman
to investigate:

the allegations in the 14 August 2021
article published in The Age titled The
Chosen Few: How Much [sic] is Victoria
really Governed’, that ALP activists

are ‘stacked’ into the public service
thus compromising objectivity and
professionalism and increasing the risk
of corruption.

75. The Ombudsman responded to items (a)
to (¢) of the Legislative Council referral in
her report of 28 July 2022, Investigation
of a matter referred from the Legislative
Council on 9 February 2022 - Part 1.

76. The remaining items - specifically, (e)
and (f) - will be addressed in separate
correspondence to the President of the
Legislative Council.

77. Following the Legislative Council referral,
the Ombudsman began an investigation
and appointed Professor John McMillan
AQO as Strategic Adviser to assist and
lead the investigation team. At the time,
John McMillan had not worked for or in
the Victorian public sector.
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Giving meaning to the referral

78.

79.

80.

81.

82.

The Legislative Council referral was
imprecise and careful consideration was
necessary.

It required the Ombudsman to
investigate allegations made within

an online article published by The Age
newspaper on 14 August 2021 titled,

The chosen few: How Victoria is really
governed (published in print as Working
the Network; ‘The Age article’ - see
Appendix A), characterised (in part) as
the ‘stackl[ing] of ‘ALP activists’ into the
public service.

The referral did not explain what was
meant by ‘ALP activists’, and given the
vagueness, we turned to The Age article
to give the term substance.

The Age article did not directly refer
to ‘ALP activists’. Instead, it contained
a range of other terms and phrases:
‘people ... strongly politically aligned to
current ministers’, ‘political operatives’,
‘Labor loyalists’, ‘public servants [who]
start thinking like political operatives’,
and ‘political advisers’.

It referred to concerns, attributed to
academics and some public servants,
that the employment of such people

in Victorian Government agencies was
eroding traditional Westminster notions
of impartiality and political neutrality

- in short, that the public sector was
being politicised. We concluded this
was the allegation we were required to
investigate.



https://www.ombudsman.vic.gov.au/our-impact/investigation-reports/investigation-of-a-matter-referred-from-the-legislative-council-on-9-february-2022-part-1/
https://www.theage.com.au/politics/victoria/the-chosen-few-how-victoria-is-really-governed-20210803-p58fk4.html

The Westminster tradition

‘Westminster government’ refers to the system of government adopted in Australia,
including Victoria. Under the Westminster tradition, the political arm of the executive
branch of government (ie the Ministry) is chosen by and accountable to Parliament,

which is elected by the people. The non-political arm (ie public sector) is functionally
independent from the Ministry but faithfully carries out its will, regardless of which political
party holds power.

The public sector must be politically neutral in order to serve any government equally and
avoid partisan controversies. Each government must be able to rely on the public sector to
implement legislation and programs, however different they may be to those of the former
government. Equally, the public sector must make decisions apolitically and provide frank,
impartial and timely advice to government.

Various practices have been adopted to reinforce the Westminster tradition. One is that
public officers are appointed on merit and can generally only be removed with good cause
and due process. The values and professionalism of the public sector are monitored by an
independent commission - in Victoria, the Victorian Public Sector Commission (‘VPSC’).

The Westminster model has many benefits. It sustains democracy by reassuring the
community that the elected government will be properly and ethically supported by the
public sector. It promotes high-quality policy development and public administration by
ensuring advice to the political branch of government is frank and impartial, and that
decision-making is principled and evidence-based. It also builds a superior public sector
because it attracts and retains high quality employees seeking a secure, professional and
rewarding career.

In Australia, the importance of respecting and adhering to the Westminster tradition

has been repeatedly stressed by successive independent reviews. These have cautioned
against adopting a ‘Washminster’ system - a hybrid of the Westminster and United States
models, where agency heads routinely change with the government and public sector
employees are openly aligned with political parties.

These warnings recognise the Westminster tradition has continued to evolve in Australia,
with elected governments dealing with the complex challenges facing them by seeking
alternative sources of advice and increasing the number of ministerial support staff.

Scope and methodology




Issues Paper 85. In the Issues Paper, we explained our

83.

84.

investigation would focus on four key
On 10 May 2022 we published an guestions:
Issues Paper to give context to the
investigation, provide clarity for
potentially affected parties, and explain
the proposed areas of focus we derived
from the referral. 2. Whether the appointment of
people with political affiliations had
resulted in any negative impacts or
benefits to the public service.

1. Whether there were recent examples
of impropriety in the way executives
had been appointed in Victoria.

The Issues Paper explained that the
investigation would focus on the
appointment of executives within the

Victorian Government. We called for 3. Whether the appointment of
submissions from interested parties to people with political affiliations had
help us identify possible examples of the resulted in any negative impacts or
alleged politicisation practices identified benefits to public administration.

in the Legislative Council referral. 4. What reforms, if any, were required

to how executives were appointed
by the Government.

86. The Issues Paper is included as
Appendix B of this report.

Public service or public sector?

Both the Legislative Council referral and The Age article referred to alleged politicised
hiring involving the ‘public service’. Yet several people The Age article alleged had
benefited from this practice were not public servants, but people employed in public
entities forming part of the broader Victorian public sector.

Although ‘public service’ and ‘public sector’ have different meanings in Victorian legislation,
commentators and Members of Parliament often use the terms interchangeably. Both are
subject to the same values and employment principles, and similar codes of conduct, which
incorporate aspects of the apolitical Westminster tradition. (See Appendix C for more
detail about public sector employment in Victoria).

The Legislative Council’s debate of the motion resulting in the referral did not suggest it
intended to limit our investigation to just the public service. As in The Age article, several
examples of alleged politicisation discussed during the debate involved public entities, not
public service bodies. Given this, our Issues Paper invited submissions about appointments
to both the public service and broader public sector. In this report, we generally use ‘VPS’
when discussing things that are unique to the Victorian public service, and ‘public sector’
in all other cases.

We did not ask for submissions about public board appointments - because these were
not raised in the referral or The Age article, and because most involve Cabinet decision
making, which we are ordinarily unable to examine (see ‘Cabinet Confidentiality’, later in
this chapter).
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https://www.ombudsman.vic.gov.au/our-impact/news/politicisation-of-the-public-service-issues-paper-and-request-for-submissions/

How we took submissions 90.

87.

88.

89.

We invited submissions from public
sector employees and members of the
public. People making submissions were
encouraged to identify possible examples
of politicisation they had witnessed or
otherwise address the key questions in
the Issues Paper. Where possible, we took
details of participants but allowed them
to remain anonymous if they wished.

We took submissions confidentially by

phone, email and in person. The original
deadline - 15 July 2022 - was extended 9.
by two weeks due to strong interest. We
continued to receive and assess a small

number of submissions after the formal
submissions period ended.

We received 186 submissions in total -

most by phone or email. Sixty-seven per 92.

cent were made by current or former
Victorian public sector employees.
Twenty per cent were made by current
or former executives, including CEOs and
Department Secretaries.

Figure 2: Submissions received

I N

Submission method

Email

Phone

In person

Online complaint form

Letter

Relationship to Victorian public sector

Current or former executive

Current or former employee (non-executive)

Other / Not specified

Where relevant, we informed people
making submissions about the Public
Interest Disclosures Act 20712 (Vic)
('PID Act’), which provides protections
to people making disclosures about
corrupt conduct, improper conduct
and detrimental action involving public
officers and public bodies. In keeping
with our obligations under the PID Act,
we notified the Independent Broad-
based Anti-corruption Commission
(IBAC") of two submissions relating to
alleged improper conduct.

Section 16E of the Ombudsman Act
requires us to notify IBAC of any
matters we reasonably suspect involve
corrupt conduct. We did not receive any
submissions or evidence meeting this
threshold.

Chapter 3 of this report summarises the
key themes identified in submissions
made to the investigation and witness
interviews.

85 46%
78 42%
16 9%
4 2%
3 2%
38 20%
87 47%
61 33%

Source: Victorian Ombudsman. Note method total exceeds 100 per cent due to rounding.
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Selecting lines of investigation
93.

94.

95.

96.

97.

98.

We reviewed every submission and,
where necessary and appropriate, 99
consulted our existing holdings and

public sources to discreetly corroborate
information received.

While taking submissions, we

summonsed records from several 100

Government agencies to build a profile
of the public sector executive workforce.
This included extracts from the VPSC’s
yearly collections of workforce data.

We also obtained lists of current and

former Victorian ministerial staffers from

the Department of Education (which 101
administers payroll services on behalf

of the Premier) and electorate officers

from the Department of Parliamentary

Services.

At the end of the submission period,
the Ombudsman and Strategic Adviser
met with the investigation team to
select appointments and incidents for

further investigation, having regard 102.

to the nature of allegations made, the
possible dimensions of politicisation and,
ultimately, the terms of the Legislative
Council referral.

We determined to investigate scenarios
involving more than a dozen public
sector bodies - ranging from isolated
executive appointments to bulk hiring
and firing. Some lines of investigation
were consolidated, and others were
discontinued for various reasons as the
investigation progressed.

Before proceeding, we consulted with
IBAC in accordance with section 13AB(2)
of the Ombudsman Act to ensure we did
not prejudice any IBAC investigations.
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Interviews and use of coercive
powers

During the investigation, it was necessary
to obtain and review a large volume of
sensitive records. Most were obtained by
summons issued to the principal officer
of the relevant public sector agency.

Our approach was to generally invite
cooperation from witnesses whose
actions or decisions were not being
investigated. This included people who
made submissions, human resources staff
and executives with direct knowledge of
scenarios under investigation.

Most witnesses we approached
expressed significant concern about
being identified in our report. There

was a general sentiment - even among
former Department Secretaries and other
agency heads - that speaking candidly
about trends in the VPS or specific
incidents they had witnessed could
amount to ‘career suicide’.

We informed witnesses that wherever
possible we would avoid disclosing
their cooperation. In some cases we
also undertook to seek consent before
quoting oral evidence in this report.
Where requested, we issued a summons
to ensure witnesses could disclose
sensitive or privileged information.




103.

104.

Despite these accommodations, a small 105.
number of witnesses told us they were
uncomfortable giving evidence under any
circumstances - due to possible career
impacts or other welfare reasons. We
generally respected this choice unless we
considered there was an overriding public
interest in compelling their participation.
This meant we had to abandon some
lines of investigation as we progressed.

In other cases, we agreed to speak

with people without formal interview to
discreetly test information received from
other sources.

While gathering evidence, we were
careful to avoid unnecessary harm to the
reputation and welfare of people who
allegedly benefited from ‘politicised’
appointments. As a general rule, we did
not compel these people to attend an
interview unless we considered there was
a strong need to obtain their response to
the evidence. We issued confidentiality
notices where necessary to restrict
disclosure of the appointments and
incidents we were investigating.

107.

106.

Witnesses substantially involved in the
actions or decisions under investigation
were generally issued a summons
requiring them to give evidence at
interview.

Witnesses have generally been assigned
pseudonyms in this report, and other
efforts have been made to deidentify
people who are not the subject of
adverse comment where practical. We
have deidentified some public sector
agencies and agency heads to avoid
indirect identification of witnesses or
other parties.

Based on evidence received, it was not
necessary to interview the Premier,
former Premier, or any Ministers in
relation to our lines of investigation.

Figure 3: Witnesses interviewed or consulted about evidence received

Classification (current or previous)

Department Secretary

Other agency head (eg Chief Executive Officer)

Executive - SES-3 or equivalent (eg Deputy Secretary)

Executive - SES-2 or equivalent (eg Executive Director)

Executive - SES-1 or equivalent (eg Director)

Non-executive (eg VPS Grade 6)

Other (eg Board member)

Source: Victorian Ombudsman.
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Cabinet confidentiality
108.

109.

110.

1.

n2.

na.

generally prevents the Ombudsman from
receiving records and information about
the ‘deliberations of Ministers’ - typically,

Cabinet information. Section 25AM () s,

also generally prevents the Ombudsman
from including information about Cabinet
decisions in an investigation report.

Some lines of investigation inevitably
intersected with Cabinet deliberations.
During the investigation we received
records that appeared to relate to
Cabinet decision-making or were
otherwise marked ‘Cabinet-in-
Confidence’. These were flagged and
guarantined from the investigation team.

In a small number of cases, the
investigation team obtained legal

advice to help determine whether
records engaged section 19(1) of the
Ombudsman Act. This was because it
was not always clear whether documents
marked ‘Cabinet-in-Confidence’ actually
related to Cabinet decision-making.

n7.

For example, we identified evidence that
some consultancy staff were instructed
to label all work on a public sector
project as ‘Cabinet-in-Confidence’ unless
advised otherwise. The implications

of excessive government secrecy are
discussed further in chapters 6 and 7.

When responding to a summons, some
parties declined to provide evidence on
the grounds it would disclose information
about the deliberations of Cabinet. This
was in line with their obligations under
section 19(1) of the Ombudsman Act, but
conseqguently impeded our investigation.

In this report we have generally noted
where Cabinet confidentiality limited our
understanding of the relevant facts.
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116.

Poor record keeping

Section 19(1) of the Ombudsman Act 14.

Poor record keeping was a persistent
issue encountered across many lines of
investigation.

Recruitment files frequently lacked
adeguate documentation, with some, for
example, comprising only a letter of offer
and million-dollar employment contract.
This meant we sometimes needed to
review significant volumes of emails and
other data to piece together why senior
hiring decisions were made.

In a smaller number of cases, record
keeping was so poor, or so irregular,
that we felt compelled to interview
witnesses to get a proper understanding
of the facts. This unfairly impacted
many people - particularly those hired -
who often had no idea why insufficient
records were kept by decision-makers.

In this report we have generally noted
where poor record keeping limited our
understanding of the relevant facts, and
where it had the potential to contribute
to perceptions of politicisation by
undermining confidence in the merit
selection principle.




How we investigated

118.  The broad scope of the Legislative
Council referral required a similarly broad
investigation.

9. During the investigation, we:

* issued 30 summonses to 18 public
sector bodies for documents and
information

* reviewed or analysed about 5.4
million records relating to 545
public sector appointments with a
combined contract value of more
than $477 million

* interviewed 45 people, totalling 185
hours and 3,787 pages of transcripts
- 24 interviews were conducted
as voluntary appearances, and 21
were conducted as compulsory
appearances in response to a
summons. Sworn evidence was
provided by all people interviewed.

* issued 29 confidentiality notices
to protect the integrity of the
investigation and the privacy and
reputations of people involved

* undertook 57 consultations to clear
the use of de-identified quotes from
submissions and oral evidence

* provided extracts from a draft report
to 41 people for their response

* provided complete draft reports to
the Premier, the former Premier, the
Department of Premier and Cabinet,
and the Victorian Public Sector
Commission

» consulted with the Department
of Premier and Cabinet and
the Victorian Public Sector
Commission about our proposed
recommendations.

Scope and methodology




Figure 4: Our investigation, by the numbers

186 submissions received, including:
38 from public sector executives

B? from other public sector employees

5-4 million records reviewed or analysed by investigators, including:

2.1 million emails 2.3 million calendar entries 896,981 documents

29 confidentiality notices issued to

51 summeonses issued: ) ) -
protect the investigation

30 for documents

or information ti tatut
routine statutory
21 for compulsory 109 notifications required to be
interviews . i
made to the Victorian
Inspectorate

45 interviews encompassing:
24 voluntary appearances

21 compulsory appearances

135 hours

3 3 787 transcript pages

5 4 public sector appointments

61 senior public officers interviewed
reviewed by investigators,

or consulted about evidence |

received, including: invelving:
agency heads (eg
20 Department Secretaries and 14 public sector bodies
CEOs) |
. $477 combined
32 other executives million contract value

Source: Victorian Ombudsman
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Procedural fairness
120.

121.

122.

123.

124.

The investigation was guided by the 125.

civil standard of proof, the balance of
probabilities, in determining the facts -
taking into consideration the nature and
seriousness of the matters examined, the
quality of the evidence and the gravity of
the consequences that could result from
any adverse opinion.

This report includes comments or 126.

opinions that are adverse to several
people. In accordance with section
25A(2) of the Ombudsman Act, these
people were provided a reasonable
opportunity to respond to the material in
a draft report. Their responses are fairly
set out in this report.

In accordance with section 25A(3) of
the Ombudsman Act, any other people
who are or may be identifiable from
the information in this report are not
the subject of any adverse comment or
opinion. They are named or identified
in the report as the Ombudsman is
satisfied:

* it is necessary or desirable to do so
in the public interest

* identifying those people will not
cause unreasonable damage to their
reputation, safety or wellbeing.

Appendix D lists people who may be
identifiable from the information in
this report who are not the subject of
adverse comment or opinion.

This report also includes adverse
comments or opinions about actions or
decisions taken within several authorities.
In accordance with section 17(4) of the
Ombudsman Act, the principal officers
of those authorities were provided
opportunity to comment on the
subject-matter of the investigation.

Their responses are fairly set out in this
report.

127.

About this report

This report is divided into three parts.
Part A is about sustaining an apolitical
public sector. It is divided into three
chapters discussing the apolitical public
sector tradition, the possible dimensions
of politicisation, and the key themes
identified in submissions and evidence
provided to the investigation.

Part B sets out selected lines of
investigation and what we found. It

is divided into five chapters, each
describing a particular scenario or set of
appointments we investigated.

Part C sets out our conclusions
and recommendations to address
politicisation risks in Victoria.

Scope and methodology
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Part A:

Sustaining an apolitical public sector




Chapter 1: The apolitical public sector

tradition

128. Since 1855, the Victorian Constitution has
provided a framework for responsible
government, and a series of subsequent
Public Service Acts has shaped the
notion of a stable, merit-based public
sector based on the Westminster
tradition.

129.  The most recent of these is the
Public Administration Act 2004 (Vic).
Relevantly, two key objects of the Act are
to ensure:

* the maintenance of an apolitical
public sector

+ that employment decisions in the
public sector are based on merit.

130. The Act sets out seven values requiring
public sector employees to provide
‘frank, impartial and timely advice to
the Government’, nurture public trust,
avoid conflicts of interest, and implement
Government policies and programs
equitably. It also lists six employment
principles requiring that decisions are
based on merit and that a career public
service is fostered.

131, Public sector employees must comply
with VPSC-issued codes of conduct
- generally, the Code of Conduct for
Victorian Public Sector Employees
(‘Code of Conduct’). Most agency heads,
including Department Secretaries, must
also comply with the public sector
employment principles and binding
standards (‘VPS Standards’).
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Foundations

132.

133.

134.

135.

Some fundamentals underpinning
Victoria’s current Public Administration
Act trace back to the seminal 1854
Northcote-Trevelyan report on the British
Civil Service.

The Northcote-Trevelyan report
noted patronage and favouritism in
government staffing had nurtured
officers it colourfully described as
‘the unambitious, and the indolent or
incapable’ - people ‘of very slender
ability, and perhaps of questionable
character’. As a counter, the report
recommended tighter assessments for
new hires and promotions, and better
training and supervision. The report’s
guiding philosophy was:

Government of the country could not
be carried on without the aid of an
efficient body of permanent officers,
occupying a position duly subordinate
to that of the Ministers who are directly
responsible to the Crown and to
Parliament, yet possessing sufficient
independence, character, ability, and
experience to be able to advise, assist,
and to some extent, influence, those
who are from time to time set over
them.

Many reports since - both in the United
Kingdom and Australia - have made
recommendations contributing to

the development and evolution of a
professional and skilled public sector,
able to serve governments of any
political complexion and deal with
contemporary challenges.

These include at least six formally
constituted broad inquiries into the VPS.



https://vpsc.vic.gov.au/ethics-behaviours-culture/codes-of-conduct/code-of-conduct-for-victorian-public-sector-employees/
https://vpsc.vic.gov.au/ethics-behaviours-culture/employment-principles-and-standards/

Key observations from previous inquiries into the VPS

An 1856 Board of Inquiry into ‘arrangements for the better organization of the civil
service of the colony’ followed Britain’s Northcote-Trevelyan report. It called for
merit-based recruitment and promotion, and a reduction of Parliamentary patronage.
Observing a deplorable level of political influence in England’s civil service, it declared
it a ‘matter of primary importance to prevent, in this Colony, the rise of those evils ...
which exercise so pernicious an influence upon the service, and the Parliament and
the people’.

An 1859 Royal Commission report on the civil service of the colony observed

a ‘radical defect ... is the total absence of any general rules’ - including around
appointments, promotions or dismissals. The report effectively laid the ground for the
first legislation covering the VPS, the Civil Service Act 1862.

An 1873 Royal Commission report on the state of the VPS and the working of the
new Civil Service Act noted patronage appointments had continued, despite efforts
to tighten the system. The report observed: ‘The evil of this practice is flagrant. It
admits of a prejudicial exercise of Ministerial patronage; it has a tendency to burden
departments with persons whose services are not needed ... and to bring into the
service of the State, persons, at salaries not fixed by Parliament, who have given no
evidence whatever of their fitness for the office bestowed on them’.

A 1917 Royal Commission report on the VPS noted steps taken to abolish political
patronage since the 1873 report but observed ‘much greater recognition of merit must
be shown than has hitherto been the case’.

A 1927 Board of Inquiry report looked at whether there was ‘waste, extravagance,
overlapping or overstaffing’ in the administration of VPS departments. It noted some
‘temporary’ appointments had lasted for years and appeared to ‘have a flavour of
patronage about them’. It also noted potential political interference in the work of the
Public Service Commissioner.

A 1973-76 Board of Inquiry urged major reforms to the Public Service Act 1958 (Vic),
noting ‘the Service is not what it should be’. It observed the Government had become
‘fragmented’ over many years, as more and more statutory authorities were set up
outside the VPS ‘with no philosophic framework’. Regarding hiring practices, it said
applicant selection processes ranged from ‘the well organised to the haphazard’, and
emphasised the need for improved identification and development of executive talent.
The Board warned unless its proposals were adopted, the VPS had no hope of coping
with the complexities and obligations confronting it.
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136.

137.

138.

In 1976, a paramount national report 139.
flowed from the Royal Commission on
Australian Government Administration
(‘Coombs Report”), which examined how
the Australian Public Service (APS”)

and broader public sector needed to
evolve and adapt to present-day tasks.
Key themes in the report, endorsed

by governments over time, were

that the public sector must be more
responsive to political direction, improve
implementation of government policy,
engage better with the public, and adopt
more flexible and tailored employment
practices.

Though recognising traditional notions
of Westminster government were
ill-suited to the changed way that
ministers and public officials interacted
and exercised power, the Commission
strongly endorsed the retention of the
merit selection principle in public sector
employment:

The quality of administration is a
function of the quality of the people
who undertake it. ... [T1he general
concept of a career service has come to
mean (i) recruitment by merit (however
defined and determined) to a (ii) unified
service ... subject to (iii) independent,
non-political control of recruitment

... Application of the merit principle

is widely believed to guarantee that
objectivity, rationality and equality of
opportunity prevail in recruitment.

140.

An important 1977 New South Wales
review by Dr Peter Wilenski AC identified
the merit selection principle in public
sector employment as one of five pillars
for reform:

[Alppointment to and promotion within
the administration should be solely on the
basis of merit. ... The basic principles of a
career service in the public sector have
often been laid down as independent,
non-political control of recruitment,
recruitment and promotion by merit, a
unified service, the majority of senior
positions filled from within the service,
legislative protection against arbitrary
dismissal and a distinctive retirement and
pension system. ... The one feature central
to the whole concept of a career service
that has been consistently breached in
the past and is continuing, to an extent,
to be breached today, is recruitment and
promotion by merit.

Contemporary landscape

In the nearly 50 years since the landmark
Coombs Report, many inquiries and
reports at both national and state level
have continued to analyse and discuss
the evolution of key notions surrounding
the public sector and administration. The
following section outlines key discussion
points and findings from some more
recent reports.

VPSC Review of Victoria’s Executive

Officer Employment and Remuneration

Recognising that application of the
principle needed to adapt with the
times, the Commission commented
that it would be appropriate for agency
heads to keep ministers informed of the
appointment of senior staff to ‘take into
account ... any views the minister might
care to express’.

141.
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Framework, 2016

The VPSC performed the first major
review in more than 20 years of
executive employment and remuneration
arrangements. The Commission’s 2016
report noted the essential role executives
play in effective service delivery, the
realisation of Government objectives

and stewardship of the VPS. It found a
‘piecemeal’ mix of legislation, policy and
convention around executives that did
not provide transparency, fairness or
rigour, and suggested major changes to
improve integrity and accountability.



vpsc.vic.gov.au/wp-content/uploads/2016/10/VPSC-EO-Review-Summary-Report.pdf

142,

143.

144,

Key recommended changes included 146.

a new classification and remuneration
framework, a revised VPS employment
offer, new governance arrangements,
and a new approach to performance
management.

Regarding the employment of
Department Secretaries, it noted a
potential role for the Commissioner
to be involved in ‘the recruitment and
termination processes, at least in an
advisory capacity’.

The VPSC review also noted four-month
‘at will' termination clauses in standard
executive contracts were ‘too short’ and
acted as a disincentive. To help reduce
career insecurity, it recommended an
increase of the ‘at will’ notice period

to nine months, although this was not
adopted. It also recommended that
revised contracts better reflect, among
other things, confidentiality and integrity
expectations.

Independent Review of the Australian
Public Service (‘Thodey Review’), 2019

145.

The 2019 Thodey Review provides the
most recent comprehensive picture of
national public administration. Its central
theme echoed some earlier reports - that
the APS was unprepared and falling short
of expectations to meet complex and
evolving challenges facing government.
It urged reform and adaptation of

the public service, ‘reinforced and
supported’ by a firm commitment to the
Westminster tradition:

The modern Westminster principles

of government remain essential: an
apolitical, merit-based, and open public
service, underpinned by integrity,
serving the Government, Parliament and
the people of Australia.

Acknowledging that the evolution of
Westminster principles harboured a
risk of politicisation, the Thodey Review
noted essential elements that must
always remain:

* public servants to provide high-quality,
independent and evidence-based
advice, and implement the Government’s
decisions efficiently, effectively and
ethically

* public servants to ensure their advice
and implementation, or the perceptions
of these, are not affected by political
factors

* mutual respect between public servants
and ministers and parliamentarians,
and between public servants
themselves, to allow a free flow of
ideas and information and ensure that
responsibility for decisions is taken as
and when required

* a career structure for public servants
that is independent and based on merit,
and

+ stakeholder confidence that decisions
by public servants are not affected by
their personal, financial, political or other
interests or those of their relatives or
friends.
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COVID-19 Hotel Quarantine Inquiry Final
Report (‘Coate Report’), 2020

147.  The inquiry into failures of Victoria’s
COVID-19 Hotel Quarantine Program
and its role in the devastating second
wave of cases in Victoria touched briefly
on responsible government when it
found no person or agency claimed
responsibility for a decision to use private
security firms to enforce quarantine for
returned travellers.

148. While acknowledging an examination of
the Westminster system of Ministerial
and public service lines of accountability
and responsibility was beyond its remit,
the report commented:

The decision was made without proper
analysis or even a clear articulation that it
was being made at all. On its face, this was
at odds with any normal application of the
principles of the Westminster system of
responsible government. That a decision
of such significance for a government
program, which ultimately involved the
expenditure of tens of millions of dollars
and the employment of thousands of
people, had neither a responsible Minister
nor a transparent rationale for why that
course was adopted, plainly does not
seem to accord with those principles.

149. It went on to reiterate that ensuring
ministers are thoroughly and properly
briefed is part of the Westminster
tradition, both to create checks and
balances on bureaucratic decision-
making and to allow the minister to
maintain proper oversight.

www.ombudsman.vic.gov.au

Review of culture and accountability in
the Queensland public sector (‘Coaldrake
Review’), 2022

150. A major review of the Queensland

public sector undertaken by Dr Peter
Coaldrake AO in 2022 described it as
‘beleaguered’, and not up to the task of
providing government with the high level
of expert advice and thinking required to
meet major challenges. It identified the
main reason as officials succumbing to
pressure to withhold unwelcome advice:

There is a view, repeatedly confirmed,
that public service advice is too often
shaped to suit what are assumed to
be the preconceptions of the people
receiving it, that the price for frank
and fearless advice can be too high,
sometimes devastatingly so, and the
rewards too low. All this encourages
a reluctance to depart from what is
perceived to be the ‘official line’.

151, The review was also critical of officials
being pressured by ministerial staffers
to tailor or sanitise their advice, and of
framing recommendations to align with a
minister’s presumed preferences.

Appointment of a Senior Trade and
Investment Commissioner to the Americas
(Head Review), Aug 2022

152. The tendency in government to test the
limits of the merit selection principle in
public sector employment was laid bare
in a New South Wales review into the
appointment of a former Deputy Premier
to a senior trade commissioner role.



https://content.royalcommission.vic.gov.au/sites/default/files/2020-12/0387_RC_Covid-19%20Final%20Report_Volume%201%2B2_Digital.pdf
https://www.coaldrakereview.qld.gov.au/assets/custom/docs/coaldrake-review-final-report-28-june-2022.pdf

153. A central breach identified in the review 157.
conducted by former NSW Public
Service Commissioner Graeme Head
AO was that an executive appointment
was not made at arms-length from the
portfolio minister, who was consulted
and briefed during the process and
expressed views that were taken into
consideration - though stopped short of
direct influence.

154. In proposing changes to New South
Wales public sector legislation and the

Ministerial Code, the report stressed 158.

public confidence in merit-based
hiring directly relies on the integrity of
employment processes and an ethical
culture.

IBAC Operation Daintree special report,
April 2023

155.  IBAC’s Operation Daintree investigated 159.

whether improper influence by
Ministerial staffers at the Office of the
Premier (also known as the Premier’s
Private Office, (‘PPO’)) compromised a
Victorian Department’s procurement and
management of a $1.2 million contract.

156. The report observed growing
politicisation of public administration
generally and said that in IBAC’s view

‘Victoria has not been immune from this 160.

trend’. Key issues emerging from IBAC’s
investigation included:

* the inappropriate influence of
ministerial staffers on departmental
advice, decisions and actions

* the influence of the PPO on ministers
and their offices and, through them,
their departments

» the lack of oversight of advisers by
ministers (raising questions about
the efficacy of the Westminster
convention of individual ministerial
responsibility).

The report observed a decline in
standards and transparency, and a rise
in preferential treatment of people

and organisations linked to decision-
makers or parties in power. It also noted
significant deterioration in adherence
to traditional rules and conventions,
affecting the role and independence of
ministers and their departments, and
increasing the influence of ministerial
staffers and the centralisation of power
in the PPO.

It noted while ministerial advisers
perform a ‘critical’ role in modern
Australian government, their number,
role and influence ‘has presented
new issues about their accountability
for their actions and the nature of
their relationships with their portfolio
departments’.

IBAC said the evidence it obtained
suggested the practice of ministerial
staffers ‘instructing, influencing or
applying pressure to public servants is
not uncommon’. It warned if staffers
continued to operate in a 'shadow zone’
it would deny Parliament and the public
the ability ‘to scrutinise a significant and
growing area of executive government
activity’.

IBAC also found conduct by senior public
servants fell short of required standards.
This aspect of Operation Daintree is
discussed in more detail in chapter 2.
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Royal Commission into the Robodebt
Scheme, July 2023

161. The most recent national inquiry
to substantially influence public
expectations of government
administration is the Royal Commission
into the Robodebt Scheme. The
Commission examined a government
program that sought to identify welfare
overpayments by comparing income
data from taxation and welfare claim
records.

162. The Commission found the program did
not have proper legislative support and
produced inaccurate results that had a
harsh and damaging impact on benefit
recipients.

163. These flaws were known within the APS
but were not properly brought to the
attention of ministers who advocated
the program. The Commission found
senior officials knowingly shielded
ministers from unwelcome advice. It
referred several senior public servants
who had failed in their official duties to
other bodies to examine if further action
was required to address unprofessional,
unethical or criminal behaviour.

164. The following quotes from the
Commission’s report illustrate its findings
about breaches of the fundamental
values of the Westminster tradition:

* It is remarkable how little interest
there seems to have been in ensuring
the Scheme’s legality, how rushed its
implementation was, how little thought
was given to how it would affect welfare
recipients and the lengths to which
public servants were prepared to go to
oblige ministers on a quest for savings.

www.ombudsman.vic.gov.au

* [There were] repeated failures by
members of the Australian Public
Service to discharge their professional
obligations and to adhere to the values
and standards that applied to their roles.

* The Commission heard evidence about
APS leaders (both Secretaries and SES
leaders) being excessively responsive to
government, undermining concept[s] of
impartiality and frank and fearless advice.

* The evidence before the Commission was
riddled with instances in which no record
could be found to explain why significant
action was taken or not taken.

« Nothing | have seen in ministerial briefs
or material put to Cabinet suggests any
tendency to give full and frank advice
that might be impaired by the possibility
of disclosure.

Key themes for this investigation

165.

166.

Four common principles appearing
in many of the reports discussed
above were especially relevant to our
investigation.

First, the style and structure of the public
sector must change over time so that it
can best serve the elected government.
Remaining fit for purpose may require
adapting traditional understandings

of ‘responsible government’. For
example, as the Issues Paper outlined,
governments rely increasingly on
external as well as internal advice, and it
is not uncommon that senior executives
have experience working in a ministerial
office or, sometimes, a party affiliation.



https://robodebt.royalcommission.gov.au/publications/report

167.

168.

169.

170.

Second, the public sector must remain
politically neutral and impartial. The
public sector must maintain its ability
to provide independent and objective
support to the government of the

day, whatever its political complexion.
Only in this way can it properly serve
the community and sustain public
confidence.

Third, an apolitical and professional
public sector relies heavily upon merit-
based recruitment and promotion with
competitive and transparent processes.
For the VPS, the guiding objective must
be the development of a career public
service.

Fourth, the public sector must honour
community trust by providing frank,
impartial and timely policy advice to
government, and must cherish and
nurture its independence.

All four principles can be undermined
by politicisation in different ways, as
discussed in the next chapter.
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Chapter 2: Politicisation - what does

It mean??

171. ‘Politicisation” generally refers to
breaches of the boundary between
the political and non-political arms of
government in a way that compromises
the political neutrality or apolitical
character of the public sector. There is an
element of subjectivity both in defining
and applying the concept.

172.  Politicisation can happen in different ways,

both obvious and subtle. One clear breach
is inappropriate ministerial intrusion

into public sector hiring. A more subtle
example is when the professionalism

of the public sector slips, and it is no
longer willing or able to provide frank and
impartial advice to government.

173.  Sitting behind these examples are three
complex themes taken up in this section:

1. Why is it important to preserve
the political neutrality of the
public sector?

2. What actions compromise
neutrality?

3. Is there currently a trend towards
politicisation in Australia?

174. While commentators generally agree
there is a healthy side to integrating
political and non-political roles in
government, opinions differ on how far
this should go.

175.  This discussion of politicisation draws
heavily on several thoughtful submissions
we received - notably from the VPSC,
Emeritus Professor John Halligan, and
other sources, some of whom requested
we keep their involvement confidential.
The Ombudsman also engaged five law
student interns from Monash University
and the University of Melbourne to
assist with research into dimensions of
politicisation, public sector executive
appointment frameworks and the role of
public sector commissioners.

www.ombudsman.vic.gov.au

Why is public sector political
neutrality important?

176.  As discussed earlier, maintaining an
apolitical public sector is a central
element of the Westminster tradition.
The benefits are many, and include:

Stable democratic government

177. A politically neutral public sector can
serve any elected government with equal
loyalty and efficiency and avoid partisan
controversies.

178.  Though governments may change at
elections, and the Ministry can change
in between, the personnel and values
of the public service are more durable.
This provides stability and reassurance -
both to the elected government and the
community - and has other democratic
benefits such as promoting integrity,
controlling conflicts of interest, and
managing corruption risks.

Professionalism

179. A competent and impartial public sector
is made up of capable people appointed
on merit rather than political affiliation.

180. Open competition for vacant positions,
objective evaluation of candidates, and
transparent decision-making lead to
the appointment of skilled staff without
conflicting loyalties, and allow for flexible
hiring to meet contemporary challenges,
including those defined by a newly
elected government.

181.  Merit selection also gives public servants
confidence in each other, and enhances
career security and professionalism.




Better decisions and outcomes

182. A neutral public sector provides frank,
impartial and timely advice to support

government planning and policy design.

This advice is typically not tied to the
immediate political cycle and draws
widely on the knowledge and expertise
of the public sector.

183.  Effective government also requires that
policies and programs, once settled,
are dutifully implemented by the public
sector, acting without self-interest.

184. Public sector advice can readily be
supplemented by input and support
from external sources, however the
Westminster tradition is undermined if
expert, apolitical public sector advice
is not valued by government or is
otherwise neglected - for example, due

to lack of resources, excessive secrecy or

deliberate avoidance.

185.  Outcomes are also improved if ministerial

staffers have relevant expertise, are
trained to think beyond the immediate
political cycle, and are supported by
apolitical staff.

Public trust in government

186. The key principle of the Westminster
tradition is that government must be
accountable to the people.

187.  Public confidence in the public sector
is therefore essential. The public needs
to see that staff are professional, non-

aligned and committed to public sector

values. Reflecting this, the core of the
public sector is customarily called the

‘public service’, and its individual officers,

‘oublic servants’.

How is public sector political
neutrality damaged?

188. Responsible government is not a static
system. Elected governments differ widely
in their style and agenda, as well as in their
expectations for the public sector. Major
reviews have recognised periodic changes
are necessary to improve the sector’s
ability to deal with new challenges and
respond to political direction.

The key principle of the
Westminster tradition is
that government must be
accountable to the people.

189. These pressures sometimes lead to
structural changes - such as fixed-term
contracts for agency heads, and an
increase in the number of ministerial
support staff. The way the political and
executive arms of government interact
has also changed, driven by the higher
visibility of political leaders and their
greater demands for a responsive, fast-
paced public sector.

190. Taken too far, this risks becoming what
internationally renowned political
scientist Peter Aucoin called ‘New
Political Governance’, where:

governments seek to use and misuse,
even abuse, the public service in the
administration of public resources and
the conduct of public business to better
secure their partisan advantage over
their competitors.

191.  The challenge is to adapt to pressures
while not weakening key principles - the
apolitical tradition, committed staff, and
merit selection. This requires a clear
understanding of how political neutrality
can be compromised.
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192. In the Oxford Research Encyclopaedia of Politics, Professor John Halligan identifies seven
main types of politicisation (see Figure 5). These and other examples are discussed in further

detail below.

Figure 5: Politicisation types identified by Professor John Halligan

Appointments to the public service

Ministers’ expanding roles

Public servants in political roles

Political advisers

Responsive bureaucrats

Political patronage

Public servants’ political involvement

Partisan and political appointments

Party affiliation in recruitment and promotion
Influence over professional appointments
Taking on and intervening in public service roles
Power sharing

Political roles at the interface

Political decision-making

Ministerial cabinets and Ministerial offices

Public servants operating beyond, or ignoring,
professional judgements

Rewarding personal and political loyalty

Party activity and campaigning

Source: John Halligan, ‘Politicization of public services in comparative perspective’, Oxford Research Encyclopaedia of Politics (2021)
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Political patronage, partisanship and
disrespect of merit selection

193.

194.

195.

196.

Appointment of officers through
patronage, nepotism and ‘political spoils’
used to be blatant. These practices have
largely been suppressed, but can still
occur.

One example is when people with well-
known partisan connections (eg party
membership or past political work) are
appointed to public sector roles. These
staff may not be accepted by a different
government, and this can chip away at
the tradition of a stable, apolitical public
sector. The damage can be greater if the
position is specially created, the selection
process is not open or advertised, or
employment conditions are unusually
favourable.

Failing to follow conventional recruitment
practices also damages public sector
morale, particularly when the person
appointed has political connections.
Confidence is also harmed when
candidates preferred by ministers are
hired over better qualified alternatives.

Arbitrary or unexplained hiring and
firing, especially soon after an election
or change of government, can also
create perceptions of politicisation.
Suspicion will be greater if many senior
appointments are hastily made in bulk
appointment rounds.

Political disregard for conventions

197.

It is often said that an independent and
apolitical public sector should provide
‘frank and fearless’ advice to government.
This can be undermined by politicians in
many ways.

198.

199.

200.

One is when an agency is pressured to
give advice endorsing the decision a
government already wishes to make.
Government is free to reject public sector
recommendations, but should not pre-
empt the advice it receives. Another

is when public sector employees are
discouraged from providing unwelcome
information or ministerial staffers
inappropriately influence how advice is
prepared.

An independent and apolitical
public sector should provide
‘frank and fearless’ advice

to government. This can be
undermined by politicians in
many ways.

Inappropriate political pressure can also
be imposed on public sector decision-
making - for example, interference with
an agency’s response to information
requests (eg under freedom of
information laws), or with how it
independently awards contracts and
grants.

Many commentators observe these
types of subtle politicisation have
worsened with the growth in size of
ministerial offices and, in Victoria, the
PPO - described as the new ‘powerhouse
of government’, and a ‘force amplifier’
heightening pressure on agencies to
provide advice and make politically
aligned decisions. The growth in size
of First Ministers’ Departments (eg the
Department of Premier and Cabinet
('DPC) in Victoria) is also said to
promote centralised political control.
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201. A parallel development is the increasing
preference for advice from external
consultancy firms and advocacy bodies.
This can undermine the Westminster
tradition by replacing information
normally provided by the public sector,
and can invite suspicion that ‘friendly’ or
‘welcome’ advice is being sought. Public
sector expertise and self-confidence can
be undermined in the process.

Unprofessional public sector behaviour

202. Politicisation is a two-way street and can
also result from public sector actions.
Examples include undeclared political
activity, public sector employees courting
favour with ministers’ offices, and policy
advice being voluntarily altered or
withheld to suit a partisan government
agenda.

Failure to promote and uphold public
sector values and principles

203. Inits submission, the VPSC observed the
‘perception or occurrence of politicisation
in the Victorian public sector puts a core
concept of Westminster government
at risk’. This was demonstrated in many
other submissions making allegations
of politicisation, some of which are
discussed in Part B of this report.

204. The Public Administration Act recognises
the importance of constantly reasserting
the Westminster tradition by requiring
agency heads to uphold and promote
the public sector values, codes of
conduct, employment principles and VPS
Standards. Recognising this also, the
VPSC conducts annual surveys inviting
public sector employees to assess
whether their colleagues are behaving

appropriately.
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205.

Importantly, perceptions of politicisation
can be hard to dislodge once they take
root. This can damage morale and,
potentially, lead to a self-defeating belief
that politicisation is a reality either to be
accepted or exploited.

Politicisation is a two-way
street and can also result from
public sector actions.

Is there a trend towards
politicisation in Australia?

206.

207.

As reflected in the earlier discussion of
recent landmark reports, government
actions at odds with the Westminster
tradition have attracted strong criticism
across Australia. The Robodebt Royal
Commission found senior APS officials
knowingly shielded ministers from
unwelcome advice, the Coaldrake Review
highlighted the reluctance of Queensland
officials to provide frank advice, and the
Head Review found a senior New South
Wales executive appointment decision
was not kept at arms-length from a
minister.

Here in Victoria, the Coate Report
found responsibility and reasons for a
significant Government decision were
opaqgue, and IBAC’s Operation Daintree
criticised senior VPS staff for allowing
ministerial staffers to interfere with
advice and decisions (discussed later in
this chapter).




208.

209.

Respected commentators have also
highlighted these issues. Writing in

the Canberra Times, former Australian
Public Service Commissioner and
Department Secretary Professor Andrew
Podger AO observed that ‘[i]Jncidences
of politicisation have occurred since
federation, but the extent today suggests
a widespread culture fostered by the
professionalisation of politics and an
associated disrespect for institutions’.

He argued responsiveness has been
taken too far, leading to directly partisan
behaviour and public servants crossing
the line to please ministers.

Former Chair of the Productivity
Commission and Dean of the Australia
and New Zealand School of Government
(ANZSOG’) Professor Gary Banks AO
wrote in The Australian of a ‘shift to a
more “aligned”, even partisan, leadership
of the public sector’, which appeared
‘more acute in Victoria than elsewhere’.
While recognising some positive features
of this trend, he singled out for criticism:

the heightened risks of senior officers
being too aligned to provide balanced
or objective advice; or subordinating
policy to politics when the ‘going gets
tough’; or seeking to protect a minister
or government politically, even when
that requires acting in a way that may
be unethical or contrary to the public
interest.

Criticism of Victorian practice was
repeated by former IBAC Commissioner
Robert Redlich in his 2022 John Barry
Memorial Lecture in Criminology. He
identified four trends undermining
responsible government and increasing
the risk of corrupt behaviour:

» concentration of decision-making
around the Premier

» corresponding reduction in authority
and responsibility of ministers

* an increasing sphere of influence
around ministerial staffers

* the diminishing role and skills
of departments when providing
objective advice and responding to
Government.

The impact of these trends was recently
highlighted by IBAC’'s Operation Daintree
report.
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$1.2 million training contract compromised by political pressure and
‘pliability’ of Department

IBAC’s Operation Daintree highlighted a poor policy outcome after a Department allowed
a Ministerial staffer to interfere with its processes and senior executives failed to provide
frank and fearless advice to the Minister’s office.

The resulting April 2023 IBAC report - which built on investigative work by the Victorian
Ombudsman - found the procurement and management of a $1.2 million contract by
the then Department of Health and Human Services (‘DHHS’) was compromised by the
involvement of political staffers.

The contract was for a union-linked organisation, the Health Education Federation (‘HEF’),
to train hundreds of health workers in how to handle workplace violence and aggression. A
senior Ministerial staffer had helped a union shape the training proposal, and submitted it
to DHHS for consideration in June 2018.

From the outset, some DHHS staff had serious reservations about the proposal and the
capability of the provider. They considered there should be a competitive procurement
process, but DHHS executives ultimately decided to award a contract to HEF without
testing the market.

IBAC’s report noted DHHS staff repeatedly expressed concerns throughout the life of the
contract, from idea to implementation:

The officers’ evidence ... painted a consistent and compelling picture of public servants
attempting to conscientiously perform their duties but being thwarted by the persistent
intervention and pressure applied by [a political staffer] and the willingness of their senior
managers to find a way to comply with the perceived wishes of the government.

IBAC found a belief among senior staff that awarding the contract to HEF was ‘the minister’s
and government’s preference’ and this belief affected DHHS’s processes ‘at all levels’.

The IBAC report observed a June 2018 brief to a senior executive seeking funding
allocation did not include most of the risks identified by staff, prompting one officer to
email a superior saying:

| have reviewed the attached brief. | note my previous suggestion to include risks (such

as sustainability, costings based on estimates only, unknown ability of [HEF] to deliver,
underdeveloped scope, limited background on HEF and governance relationships etc) and
the way in which these will be mitigated ... have not been included.

One person IBAC interviewed gave evidence that the identified risks were not included in the
funding brief because it may not have been signed off by the relevant executive if they had.

With funding allocated, the DHHS procurement team became involved. At one point a
Ministerial staffer directly contacted a ‘surprised’ VPS-level procurement officer, who

told IBAC they felt that the Minister’s Office was applying pressure to speed things up.
After raising concerns with the staffer about the lack of a competitive process, the officer
wondered whether they would get their ‘marching orders’.

www.ombudsman.vic.gov.au
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DHHS officers drafted a brief to the Minister advising of two procurement options, either
a competitive tender or a Ministerial grant. The draft brief explained some reasons for and
against each option but did not make a recommendation.

When this draft reached a senior public servant, they consulted with a Ministerial staffer
who, IBAC noted, had already indicated to another DHHS executive that the Minister would
be ‘unhappy’ at being placed in a position of having to choose between the two options.

Rather than briefing the Minister, the senior public servant decided DHHS would approach
a single provider, HEF, to tender for the contract. They told IBAC this decision was
appropriate to their level of authority, and a more efficient path. IBAC noted the decision
not to provide ‘what might have been unwelcome advice’ meant - based on the relevant
Minister’s evidence - the Minister was left unaware of the various risks of entering into a
contract.

An amended brief was prepared for executive sign off which IBAC said misrepresented the
view of the responsible DHHS teams. IBAC noted:

Of particular concern is the explanation [two executive officers] gave that they believed
there was a culture within DHHS that departmental officers may be required to make a
recommendation in order to meet the wishes of their superior, even though they do not
believe such a recommendation should be made.

With the single-source procurement method decided, DHHS still needed to request a
quote from HEF and evaluate whether to engage it.

IBAC found that DHHS staff felt unable to assess the proposal on its merits, and felt
pressure from both the Minister’s office and senior executives in DHHS to approve the bid:

Throughout the period [of tender submission and evaluation] the overriding perception,
which completely undermined the processes of DHHS, was that it was the preferred
outcome of the minister’s office that HEF should be contracted, despite DHHS staff’s
enduring concerns about its capability and suitability.

One of the three DHHS team members to evaluate the bid told IBAC they felt
overwhelming pressure to sign the evaluation report. They considered not signing, but
feared being seen as a troublemaker and the career repercussions that might bring.

The resulting report recommended that HEF be awarded the contract. A senior public
servant ultimately signed it on 30 October 2018 - just hours before the pre-election
caretaker period, which began at 6pm the same day.

Once the training started, IBAC said, many of the risks specifically identified by DHHS

staff came to fruition, resulting in delays and disputes. Though a Registered Training
Organisation when it tendered for the contract, HEF’s registration was later suspended by
the Australian Skills Quality Authority, prompting ‘serious concerns’ within the Department.
DHHS sought an independent review and legal advice about termination of the contract.
The training was eventually suspended in March 2020 due to the COVID-19 pandemic,
though IBAC found it was unlikely to be successfully delivered in any case.
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$1.2 million training contract compromised by political pressure and ‘pliability’
of Department (cont.)

IBAC observed that various shortcomings compromised the contract procurement and
management ‘to such an extent that the program failed to deliver its intended policy
outcomes’. It found only 83 of a planned 575 staff were trained and the quality of the
training was ‘poor’. It observed that safeguards to ensure fairness and integrity were
bypassed, resulting in a ‘contract that should not have been entered into ... and an outcome
which was not in the public interest’. In total, $335,000 of the $1.2 million contract was
actually paid to HEF.

One senior DHHS executive involved commented to IBAC that a ‘responsiveness’ dilemma
faced modern public servants. They observed that trying to ‘deliver on policy and the
requirements of the minister, while also holding to public service values is a challenge in
the public sector’. IBAC found fear of career damage was a ‘significant factor’ causing
some public servants to give in to pressure from ministerial staffers.

The political staffers and the union involved maintained that they had respected the
independence and role of the public service, and rejected findings of improper influence
and interference.

Reflecting on the matter, another senior DHHS executive told IBAC:

For members of the public service to meet their obligations of responsiveness, integrity
and impartiality, there needs to be a culture that encourages speaking up in relation to
reservations about decisions.
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Chapter 3: Submissions and evidence

to the investigation

212.  This section summarises key themes 216.

raised in contributions following our
Issues Paper, which invited discussion on
four broad topics:

* potential politicisation of public
sector appointments

* impacts of politicisation, if any, on
the VPS

* impacts of politicisation, if any, on
public administration and outcomes

» reforms to address politicisation
risks.

213.  More than 400 people downloaded the
Issues Paper from our website. Over
several months, we received a total of
186 written and oral submissions. As
the investigation progressed, we also
conducted 45 voluntary and compulsory
interviews to further explore some of the
matters raised.

214.  Current and former public sector
employees from a variety of
Departments and agencies featured
prominently among contributors. These
ranged from ‘rank and file’ VPS staff up
to Department Secretaries and Deputy
Secretaries. Many shared personal
experiences and observations which
they felt indicated politicisation or
demonstrated its effects.

215.  However, many others disputed any
substantial erosion of the Westminster
tradition in Victoria. In their capacity as a
system steward, for example, the current
DPC Secretary firmly maintained the
apolitical nature of the VPS and assured
it was impartial, objective and non-
partisan.
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Peak bodies such as the VPSC, the
Community and Public Sector Union
('CPSU) and ANZSOG, along with
academics and private citizens, were
among others to offer an array of views,
and suggestions for reform.

We thank all participants for their
constructive and valuable input. While
this chapter is intended to give a sense
of the recurring sentiments we heard
and does not exhaustively cover every
view offered, all contributions were
carefully considered and assessed by
investigators.

We thank all participants for their

constructive and valuable input.




Reluctance to participate

One of the first callers to the investigation’s dedicated submissions phone line stated
people were generally ‘shit scared’ of upsetting the Government - a sentiment which
surfaced often as the investigation unfolded.

It is impossible to know how many people with potentially useful contributions baulked at
providing them.

Very few individuals we engaged with were willing to be named ‘on the record’. Many
expressed fears assisting the investigation might damage their career.

One former Deputy Secretary said if their participation was commonly known, it would
likely harm their chances of future public sector roles:

It would be the perception that you had spoken to me, that’s all. | mean, | still want to
work in the public service in Victoria and like it or not, they will form a view that | am
untrustworthy because | spoke to you....

Another former executive expressed reservations about speaking freely even under
affirmation and with a promise of anonymity, for fear of jeopardising their private
employment:

| want to be as expansive as possible, but ... if I’'m critical of governmental process or
whatever, | think that would be the end of my career.

We were conscious of the potential for people to use confidentiality as a cloak to pursue
personal or political grudges, and carefully weighed all available evidence. The overwhelming
majority of people quoted in this report are current executives or those who departed the
public sector on good terms.

Overall, we discerned a sense of public duty and a genuine desire to improve public
administration motivated almost all submissions. One current executive stated:

| don’t have an axe to grind, because | get paid a lot of money doing a job that’s really great
... It’s about the fact that this is not the way that you should run a public service.
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Potential politicisation of public sector appointments

What we asked

The first section of the Issues Paper centred on the possible politicisation of public sector
appointments. It posed the following questions:

Are there recent examples of impropriety in the way executive officers have been
appointed in Victoria?

Are there recent examples of proper steps not being followed within government in
creating executive vacancies and making appointments to those vacant positions?

Are there recent examples of inappropriate processes being followed, or criteria
applied, to identify the most suitable person for an executive vacancy?

Are there recent examples of appointees to executive vacancies being engaged on
inappropriate terms or conditions of employment?

Are there recent examples of different terms and conditions being set for appointees,
and if so, is there a sound reason for that difference?

Are there recent examples to the contrary, where a candidate’s affiliations have been
declared and appropriately managed?
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Figure 6: What we heard - potential politicisation in Victoria

(1

Those roles are just too important to
have people wondering whether the
right people are in [them] or not.

- Former executive

¢ ———— 7
{ was so used to seeing people just get
appointed to roles, you’re just kind of
like, | can’'t believe I'm still going
through this and everybody else is just
ringing up old mate and getting a job.

- Current executive

79
bo———

One of my colleagues left and took a
role somewhere else. She said, ‘There's
no point. What's the point? Unless
you're “in", what's the point?’

- Former executive

77

6é

[I]t just seemed sort of a coincidence
that the best applicants for ... the
majority of roles were those from a
central agency ... it did seem to be a
bit lopsided.

- Former executive

—_—
be———

My understanding was that names
were ‘tested’ with the Minister’'s

office ... it was deemed that [ shouldn’t
do an interview because | would not
be selected by the Minister.

- Former public servant

7
b6——
In terms of the comparison with [other
states], my impression is there
probably was greater representation
of political operatives within the

public service in Victoria.
- Former Secretary

77

6

I was under zero political pressure for

any of these appointments: zero.
= Former Secretary

79
b6———

{ feel like | put my best foot forward
and was interviewed and that my
appointment was justified ... you
weren't an automatic winner and there
were no promises made.

= Current Deputy Secretary

79

6

It would be biased to exclude
someone from a merit-based process
because they'd once worked in a
Ministerial office.

= Former executive

79

“! was aware of the flow of DPC
executive personnel to [other]
Departments after the fact. They
didn’'t give me a list and say, ‘These
are the folk who we’re interested in.
What do you think?’

= Former Secretary

79

éé

I mean I've recruited a lot of people
and never felt personally that I've
been politically told to put an
executive in place...

= Current Deputy Secretary

79

éé

| say this to young people all the time
who think the way to get ahead in the
public service is to go into a political
party: actually, on balance, it slows
yvour public service career down.

- Former Secretary
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What we heard

218. Perceptions of unfair recruitment
or promotion of some executives
dominated submissions. Some people
recounted instances of executives
apparently ‘dropped in’ to senior roles
with no process. A few suggested
this might have been to skew advice
provided by the bureaucracy or to
reward political loyalty, although we did
not find direct evidence of this in the
cases we investigated.

219. Other people outlined instances where
although a recruitment process was
seemingly followed, they believed
suitable candidates were overlooked
in favour of others with political ties.
Descriptions of other possibly irregular
hiring practices and apparent failures to
manage political or personal affiliations
also peppered responses.

Erosion of merit selection

220. A particularly strong theme to emerge
was the importance of merit-based
employment decisions. The DPC
Secretary’s submission affirmed merit
selection as integral to the VPS:

The strong capability and professional
culture in our public service is built upon
a foundation of merit-based selection

to support excellence in the provision of
advice. We select the best people based
on merit to provide the best policy
advice to the government of the day.

221.  However, many submissions also
indicated an apparent erosion of this
principle, potentially undermining
public sector independence and
professionalism. One early confidential
email submission stated:

[t appears to be mates giving jobs
to mates, who don’t seem to be that
qualified for them.
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223.

224,

225.

226.

Another submission suggested this
erosion had occurred ‘over decades’:

[A] loyal cadre has been put in place by
networks of direct political patronage.
These directly politicised appointments
radiate out into wider and wider
networks of patron-client relationships.

An array of executives and ‘rank

and file’ staff told us they had felt a
more recent cultural shift, especially
following the 2018 Victorian election.
Some of this commentary, though not
all, related to ‘bulk’ executive hiring at
two Departments (discussed further in
chapter 5).

Comments suggesting an erosion of the
merit selection principle often described
an increasing trend in the use of direct
appointments. Various people reported
seeing executives ‘parachuted’ into roles
that were not advertised, including a
former executive who noted:

People suddenly just appear. They're
suddenly on an Org Chart or you get

an email ... It’s just simply not spoken
about, almost as if that is not something
that you need to discuss, justify or talk
about in any way.

Some described feeling disadvantaged
as peers climbed the career ladder using
hidden rungs. One executive said:

| was so used to seeing people just get
appointed to roles, you're just kind of
like, | can’t believe I'm still going through
this and everybody else is just ringing
up old mate and getting a job.

Others we heard from - including those
who had directly appointed candidates
and others who landed new roles
without contest - maintained pragmatic
considerations, not political pressures,
influenced such decisions. They said
there would always be a ‘time and place’
for direct appointments, especially to
meet pressing needs or secure standout
candidates with rare skillsets.




Employment of former ministerial staffers

227.

228.

229.

230.

231

The appointment of former ministerial
staffers to public sector roles - be it
directly or through a merit selection
process - attracted significant discussion.

Some noted this trend was to be
expected given steady growth in the
numiber of ministerial staffers in Victoria
and the likelihood of purpose-driven,
policy-minded people feeling drawn
toward government careers. Many noted
this was an Australia-wide trend and not
unique to Victoria.

Multiple submissions highlighted the
potential benefits of public sector
employees and ministerial staffers
spending time in each other’s roles

to expand skills and knowledge. They
emphasised political experience should
not necessarily be considered evidence
of politicisation or be used to unfairly
exclude highly capable candidates.

Other submissions flagged a variety

of potential risks. For example, former
ministerial staffers who had made

the switch told us they often felt their
professionalism was guestioned and
reputation unfairly smeared by their
employment history. In turn, some public
servants expressed doubts about dealing
with former political staffers, including a
former Deputy Secretary who said:

You do need to be very careful in the
Victorian Government now, in terms of
who you speak to, and, you know, [ask
yourself] ‘Where have they been before?’

We discuss these issues in more detail in
chapter 4.

233.

234.

235.

Involvement of Ministers

232.

Some submissions raised concerns about
the level of political involvement - which
some felt bordered on interference - in
hiring and firing executives.

The Public Administration Act provides
that VPS agency heads are ‘not subject
to direction in relation to the exercise

of [their] employment powers ... in
respect of any individual but must act
independently’. Several people felt they
had been eliminated from consideration
for executive vacancies amid perceptions
the relevant ministerial office or PPO
would not want them in the role.

Many people interviewed for the
investigation said a degree of political
involvement in appointments could be
appropriate in some circumstances. For
example, a former executive said it was
‘fairly standard’ for some senior hires to
be run past ministerial offices:

These are ... very, very highly paid roles
and they are roles that are critical to the
business of government ... so of course,
[the Minister will] have a real interest.
Whoever is in that role needs to be ...
somebody that they have the utmost
confidence in.

Others expressed discomfort with

this approach, contending there was
‘no role’ for ministers in public service
appointments. One executive noted at
interview:

My Dep Sec felt compelled to talk to
the Minister about my forthcoming
appointment and my credentials. ...
That’s a little bit almost unbelievable for
me that a Ministerial office or Minister
would need to be catered to in that
way for something that is not a public
appointment. ... | think it happened in
our area for a couple of appointments
and [it] left my Dep Sec quite
uncomfortable.
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236. A former Deputy Secretary agreed it was
not surprising that governments of all
persuasions tended to want people they

trusted in senior roles:

There is always going to be a degree

of politicisation, | think, of senior roles,
it's just that it's gotten a lot ... bigger.
But it's always been there, and we'd be
stupid to think that it’s not. ... Both sides
of Government do it.

237. Case study 3 in chapter 4 provides an
example of an open and advertised
recruitment process which appeared
to have been influenced by ministerial

feedback about a candidate.

The role of DPC

238. Suggestions that DPC had become
politicised and was attempting to
unduly increase control over other
departments or agencies cropped up in
multiple submissions. Some noted the
Department’s closeness to the political
arm of Government (as central agency
reporting to the Premier), suggesting it
was acting as a conduit for politicisation.

239. A perceived influx of former DPC

staff into executive roles at other
departments, sometimes displacing
others with operational experience or
subject matter expertise, also attracted

significant comment.

240. Some submissions claimed DPC was
‘emptied out’ as part of a co-ordinated
‘takeover’ of two Departments after the
2018 Victorian election, amid suggestions
of policy disagreements or a lack of co-
operation between the former leadership
and the Government on some issues.

One former executive noted at interview:

It just seemed sort of a coincidence that
the best applicants for ... the majority of
roles were those from a central agency.
... It did seem a bit lopsided.
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242.

Others, however, gave sworn evidence
that there had not been any co-ordinated
flooding of other departments. They
suggested movement of DPC staff was
simply a function of career mobility
across the VPS, where it was accepted
that people moved between line

and central agencies as their careers
progressed.

One former Secretary involved in hiring
ex-DPC executives said the suggestion
of a takeover was simply ‘a convenient
narrative’ for disgruntled candidates who
had failed to win executive roles during
restructures. They said it was wrong to
presuppose people who work in DPC
‘just do the bidding of the Premier and
the government of the day”:

There is absolutely no problem with
people working in DPC and coming
into line agencies. It is a well-accepted
part of our system, for people to come
and go. We need much more of it to
improve the ... quality and the pipeline
of leaders longer term.

‘There is absolutely no problem
with people working in DPC and
coming into line agencies. It is a

well-accepted part of our system,

for people to come and go.’

Former Secretary




About the Department of Premier and Cabinet

DPC is one of 10 VPS Departments. Alongside the Department of Treasury and Finance
(‘DTF’), it is sometimes described as a ‘central agency’ because it handles whole-of-
government policy. This differs from so-called ‘line Departments’, which handle specific
portfolios (for example the Department of Education).

As Victoria’s ‘First Minister’s Department’, DPC is responsible for advising and supporting the
Premier. It provides apolitical advice to the Government of the day - contrasting with staff at
the PPO, who provide advice in a political context. DPC’s Secretary - sometimes described
as Victoria’s ‘top bureaucrat’ - chairs the Victorian Secretaries’ Board, which is made up of all
Department Secretaries, the Chief Commissioner of Victoria Police and the Victorian Public
Sector Commissioner.

According to annual report data, DPC has almost tripled in size over the past 10 years.
The growth in size of DPC during this period has significantly outpaced the rest of the
VPS (189 per cent and 64 per cent, respectively). Some of this growth is connected to
machinery of government changes (‘MoG changes’), which assigned DPC new functions.

Figure 7 shows the number of executive and non-executive staff employed at DPC during
this period, alongside the number of staff employed in the broader VPS.

Figure 7: Staff employed at DPC compared to broader VPS (FTE), 2013-2022
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Possible impacts of politicisation on the public service

What we asked

The second section of the Issues Paper centred on the possible impacts of politicisation on
the public service. It posed the following questions:

Are there recent examples where the Victorian public service has either suffered
adversely or benefited from people with a political affiliation being appointed to
executive positions?

How important is it to preserve the conventional role of the public service in the
Westminster model of government in providing independent decision-making and
advice to government?

Are there examples of the capacity of the public service to fulfil that conventional role
being diminished by a new and different trend in executive appointments?

If a change has occurred, is it an expected consequence of the evolving nature and
style of executive government?

Are there recent examples of the appointment of people with a political affiliation

to executive positions having either a detrimental or beneficial effect on relations
between the political and executive branches of government, including the interaction
between senior officers and government ministers and advisers?
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Figure 8: What we heard - impacts of politicisation on the public service

(1

[f used to] be like ... ‘I'm really proud
to be a public servant’. | don’t feel like
that anymore.

- Current executive

Py — R

The community needs a strong public
service and it's somewhat disturbing
when you see the sort of changes that

have happened irrespective of who is

in power...
- Former executive

79
b6——
Frank and fearless was once the
default position - it is now rarely part
of the process in Victoria.
= Former Secretary

R

éé

So now you've got public servants
interacting on a daily basis at
relatively junior levels of the public
service with Ministerial advisers. And |
think that’s kind of where it's all gone

50 wrong ...
= Current executive

1
éé

Responsiveness is a value but it's not
the only value and | wouldn't be the
only person to have commented on
the fact that perhaps in recent years it
has been given a higher priority to
some of the others.

- Former executive

—_—
6é

Consultants can play a really valuable
role. But when they’'re a substitute for
the core business of the public service,
that's when it becomes problematic.

- Former Secretary

—"

éé

I am confident that Victorian public
servants at all levels believe strongly
in the requirement and intrinsic value
of an apolitical public service.

= Current Secretary

—"
bb6———

The same standard of high-quality
advice, backed by rigorous analysis
and the best available evidence, is
provided irrespective of which
political party is in power.

= Current Secretary

7
éé

I've never had an instance where if |
provide frank and fearless advice that
... politicians are not open to that
advice. They might not like it, but
they're always open. They're always

listening to that advice.
- Former Secretary

e B
6——
...[BJ]eing effective in public service
means being able to recognise
political interests without being
consumed by them.
- AMZSOG
77

b6——
{ think that's a good thing, to be
responsive to the elected
Government's priorities. Like, that's
actually our job...

= Current Deputy Secretary

79

6

f think the onus is much more on the
public service ... to make sure that its
advice is seen as trusted, and actually
preferenced over the other voices.

- Former Secretary

—"
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What we heard

243. Perceptions of a weakened public service
due to a shift away from Westminster
principles pervaded some individual
submissions. Multiple people with long
public sector careers, including former
Secretaries and Deputy Secretaries,
expressed discomfort at changes they
had observed over time.

244, Submissions suggested central notions
of the Westminster tradition - including
the provision of ‘frank and fearless’
advice and the development of a ‘career
service’ - were under threat, and that
the VPS was at times overly responsive
to the elected Government, possibly at
the expense of impartiality, integrity and
other responsibilities.

Constrained advice

245. The current DPC Secretary was among
those to highlight that a core role of
the VPS is to serve the government of
the day by providing professional and
apolitical advice.

246. Multiple current and former senior
leaders told us they believed the public
sector was continuing its long history of
delivering robust and impartial advice
based on expertise and evidence. They
emphasised that consistently providing
this ‘frank and fearless’ advice was a
strong protection for the public service
against politicisation - essentially
because good policy delivers good
outcomes, upon which successful
politicians depend.

247. However, we also heard from many
people who indicated public sector
employees increasingly felt constrained
in expressing their professional opinions
because they suspected the advice
might be unwelcome.

www.ombudsman.vic.gov.au

248.

249.

250.

251

Submissions variously suggested some
people felt implicit pressure to align their
advice to a political agenda, or to tone
down dissenting views. Others spoke of
either fearing or experiencing negative
fallout for providing unwanted advice
(see Case study 1).

Multiple senior Government figures,
including one former Secretary, told

us the implicit pressure to tailor advice
meant it would be hard nowadays to
find a briefing that was not completely
endorsed by a minister - although other
agency heads disputed this at interview.

We also heard suggestions of ministers
choosing executives willing to brief and
advise based on the Government’s policy
intention, and of ministerial staffers
acting as gatekeepers to filter or block
impartial advice. One former executive
said some staffers would pressure their
Department to put a Minister’s preferred
recommendation in a brief. Multiple
Department Secretaries we interviewed
recalled intervening on occasion to

halt inappropriate contact between
ministerial staffers and public servants.

Another former Secretary said
governments ‘across all sides of politics’
pushed back against briefs containing
advice they did not want to accept. They
emphasised the importance of giving the
advice anyway:

They will ask not to be briefed or they'll
suggest that, you know, they don’t
need that advice or maybe that we

can consider this context. That’s never
stopped me providing advice.




252.  The ability of former political staffers to
adjust their mindset when switching to
VPS roles was also specifically queried
by some. A few submissions suggested
some ex-staffers were offering partisan
advice on controversial or costly issues
confronting the Government. The
risk of this happening was said to be
heightened if the ex-staffer’s VPS role
involved the same subject matter as their
former political position.

253. A further constraint on the provision of
quality advice mentioned in submissions
was a shift toward less specialised
skillsets among public sector executives.
One former public servant noted in an
email submission:

Subject matter expertise includes
understanding existing systems, policy
settings, administrative arrangements,
and the role of stakeholders and the
interrelationship between stakeholders.
Subject matter expertise provides a
rich understanding of the potential
consequences of policy choices ... [and]
is therefore likely to be the source of
full and frank advice. Without subject
matter expertise, it is much easier to
simply advise in accordance with what
is expected/required.
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E‘: Case study 1: Deputy Secretary moved aside after providing
Q unwelcome advice

One former Deputy Secretary (‘Executive A’) told the investigation they found themselves
on the ‘outside’ of the public service after providing ‘frank and fearless’ advice about the
financial implications for Government of delivering a costly election commitment.

Executive A was recruited to the VPS during a Coalition Government and served as a
senior executive for several years. They told investigators they had a ‘good relationship’
with the Government of the time; observing their advice to ministers was generally well
received and given fair consideration, if not always adopted. Executive A told us they
briefed the incoming Australian Labor Party (‘ALP’) Government shortly after the 2014
Victorian election. Executive A recalled being asked for advice about implementation of a
costly major election commitment which had been a central issue at the polls.

Executive A recalled the ‘red book’ prepared for the incoming government included
advice about this issue. They told the investigation that, when specifically asked by
the Government-elect about the possible financial costs associated with the election
commitment, they and their colleagues indicated a cost that did not seem to be well
received by the Government. Executive A contributed to a subsequent written briefing
which reiterated the estimated cost. Executive A told the investigation that about six
weeks later, they were informed by their Secretary they were ‘no longer needed’ as a
Deputy Secretary. Executive A said they received no further information before being
‘moved aside’ to a ‘special project’ within another agency.

Executive A said they could not prove it, but believed their frank advice about the
financial risks of the election commitment contributed to their enforced departure from
the Department. They said they heard rumours the advice was not appreciated, and of a
possible sentiment within the Government that, in post-election briefings, public servants
had withheld key information about the project. They told the investigation that, if this
sentiment existed, it was not correct. Subsequent events proved the estimated cost
provided by Executive A was accurate.

Executive A told us their public service career effectively stalled after they were ‘moved
on’ from the Deputy Secretary position, and that they left the public sector a few years
later to work as a consultant. They said they were later told by a reliable source they
would be allowed to do Government work as long as they remained ‘on the outside’

but would never have a job ‘close to Government’ again. Reflecting on this, Executive

A commented: ‘| was seen to be a high performing Deputy Secretary with good
performance reviews, being groomed to be a Department Secretary, so it’s a bit odd not
to be able to get a job in the VPS'.

Executive A was one of several senior executives dismissed or moved aside soon after
the 2014 election. Executive A told the investigation this had a ‘chilling effect’ on the VPS
and left other executives less likely to provide advice that could adversely impact their
careers. Executive A warned of the risks of the VPS becoming an ‘echo chamber’, and of
Government believing that ‘it’s either their view, or the wrong view’.
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Marginalisation

254.

255.

256.

257.

Multiple submissions alluded to public
servants feeling their influence had
reduced as a key source of advice.
ANZSOG observed that:

on one hand, we might welcome the
increasing contestability and externalisation
of policy advice as a win for democracy,
on the grounds that more voices are being
heard and the accountability of ministers
for decision-making has been clarified,

yet, on the other hand, we might wonder
whether the present situation gives
ministers the option to insulate themselves
from voices they have not approved in
advance...

This apparent marginalisation was

raised in a variety of guises. Some noted
increased Government reliance on
consultants. Others detailed instances of
ministers possibly seeking ‘back-channel’
briefings over formal advice processes.

Perceived growth in the influence of
ministerial staffers appeared a strong
contributor to some public servants
feeling ‘out of the loop’. A current
executive noted at a voluntary interview:

It’s all about reacting to directions
and instructions coming directly

from ministerial offices, so people

are almost entirely just simply doing
[retrospective] justifications for things
that the Government wants to do.

Feelings of reduced autonomy were
echoed by another executive who
has held high-ranking roles at various
agencies:

It’s like things get done to you. You
don’t get consulted on them, things
just get done to you and you get told
about it afterwards, rather than treated
as someone who might have a valuable
input or a view on it.

258.

259.

However, a former Secretary who said
they had witnessed the Government

lose trust in advice coming out of a
department felt some in the VPS wrongly
believed they ‘should just be listened to
because we're the public service’:

They had dealt themselves out of being
the source of advice ... | think the onus
is much more on the public service ...
to make sure that its advice is seen as
trusted, and actually preferenced over
the other voices.

We heard recurring accounts of
increasingly centralised decision-
making in recent years, with DPC said
to be involving itself more deeply in
departmental matters, including at an
operational level. A former executive

at interview noted this had extended
beyond the traditional understanding of
a central agency:

[DPC] does involve itself where it feels
it needs to and it probably does so at
a level which is, you know, closer to the
political imperatives than necessarily
the service delivery imperatives.

‘1 think the onus is much more on
the public service ... to make sure
that its advice is seen as trusted.’

Former Secretary
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Role of the PPO 262. Several people observed the COVID-19
260. The expanding role of the PPO as a emdergtencytsavzjn mcrzased(;/olufme
marginalising force also rated frequent ana intensity of demanads made o
mention among submissions and the VPS from 2020 onward. Some felt
interviews. One former Secretary these elevated and perhaps unrealistic
noted maﬁy oublic servants showed expectations from ministerial offices and
an unhealthy focus on PPO views and the PPO to ‘get things done’ had not fully
reactions, which were perhaps even put subsided post-pandemic:
above those of their relevant minister’s | think during COVID they became
office. A former executive described a accustomed to direct information, lots
‘grim acceptance’ across the VPS that of briefings, re-cutting things all the
] _- , . time, responsiveness went from a week
the PPO were ‘over-involved’. They said: fo an hour ... 1 just don't think [the PPO]
| think the problem has been the could let go of that.
extent to which ministers have been )
diminished in their role through 263. Other witnesses were less troubled by the

overreach of the PPO.

261.  Among other things, this was said
to have resulted in a ‘huge volume’
of requests to change or update
budget proposals and briefings. One
agency head observed the PPO had
‘become quite a powerful entity’ which
increasingly required briefings in tandem
with ministerial offices. Another
executive said the PPO had become
more ‘hands-on’ in its engagement with
the VPS, reportedly ‘wanting to get
involved in every decision’.

perceived growth in the size and influence
of the PPO - attributing this to the

ALP’s significant Parliamentary majority
and previous Premier Daniel Andrews’s
ambitious policy agenda. A former
Secretary noted the Government’s ‘bias to
action’ contributed to the ‘authoritative’
posture taken by the PPO and DPC:

There’s no doubt that the Premier’s
Private Office exercises substantial
control, but not to the point of being
so self-defeating that they didn’t have
proper regard for advice and initiatives
that came from the public service itself.

About the Office of the Premier

The PPO is made up of ministerial staffers employed under the Public Administration Act
and is responsible for assisting the Premier with their Parliamentary, ministerial, and party-
political responsibilities. It is distinct fromm DPC, which is comprised of VPS employees.

The PPO employs a mixture of administrative staff, secretarial staff and advisers. Among
other things, staffers provide political policy and strategic advice and help manage
political issues and stakeholder relationships. PPO staff are not members of the VPS and
do not have the authority to direct public sector employees in relation to the performance
of their official duties.

Although employed using public funds, the Victorian Government does not publish regular
data identifying the number of people assigned to the PPO. This differs from the approach
taken in all other Australian states. We had to source this information from the Department
of Education, which handles payroll services for all ministerial staffers in Victoria.
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Data we obtained shows the size of the PPO has generally increased each year and has
almost doubled since November 2010 (when the Department of Education took over payroll
responsibilities). This has coincided with similar growth in the overall number of ministerial
staffers employed in Victoria. During this period, the size of the PPO has grown at roughly
double the rate of the VPS (increasing by 91 per cent and 46 per cent respectively). The most
significant increase in the size of the PPO occurred in 2015, coinciding with the first year of
the ALP Government led by former Premier Daniel Andrews.

The growth in size of the PPO has significantly outpaced other Australian jurisdictions. By
June 2022, the Victorian Premier was assigned almost as many staff as the New South Wales
Premier and Australian Prime Minister combined. By comparison, the VPS is about three-
quarters the size of the New South Wales public service and one-third the size of the APS.

Figure 9 compares the number of ministerial staff assigned to each Australian Premier and
the Australian Prime Minister since 2012 (data relating to Tasmanian Ministerial staff was
not routinely published before 2016).

Figure 9: Staff assigned to Premiers and Prime Minister (FTE), 2012-2022
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Source: Victorian Ombudsman based on information from Department of Education (Victoria), Parliament of Australia,
Department of the Premier and Cabinet (Queensland), South Australian Government Gazette, Department of Premier
and Cabinet (New South Wales), Parliament of Western Australia, Department of Premier and Cabinet (Tasmania)
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Increased responsiveness

264. Nobody we heard from disputed the
fundamental importance of being
responsive to the elected Government’s
priorities. One current Deputy Secretary
noted:

When Government asks you to do
something, the expectation is you find a
way to do it. That’s just the nature of a
public service role.

265. But there were mixed views on whether
the current balance was right, with
suggestions parts of the public sector
verged on being ‘overly responsive’ to
political considerations. One former

executive compared their VPS experience

with observations of colleagues in the
APS:

Here, there’s more a sense of, ‘well, they
want it, so we better get it to them’ and
a kind of a cultural tone that’s nothing
else but ‘just get it done’.

‘When Government asks you to do
something, the expectation is you
find a way to do it. That’s just the

nature of a public service role’

Current Deputy Secretary

266. Some gquestioned whether ‘responsiveness’

was being elevated to the detriment

of other public sector values, such as
impartiality and integrity. One former
VPS employee felt some people took
‘responsiveness’ to mean they had to act
‘really quick’ rather than responding ‘in a
considered and ethical way”:

There’s many ways of responding. | can
say, ‘Oh, we can do this quickly, do it the
quick and dirty way, ... or we can do it
the proper way’.

www.ombudsman.vic.gov.au

267.

But we also heard reports of ‘purist’
public servants with deep expertise
sometimes letting their personal opinions
get in the way and resisting reasonable
expectations to deliver what ministers
wanted. A Deputy Secretary said while

it was expected public servants would
deliver frank and fearless advice, they
also needed to accept and respond to
the Government’s final decision:

Ultimately, if that advice is on the table,
and we get told, ‘Do it, you just have
to knuckle down and do it ... within the
bounds of lawful direction, we then get
on with it and do our best to mitigate
the risks.

Career insecurity

268.

269.

270.

The vulnerability some people felt about
their VPS careers in the face of what they
perceived as increased partisanship was
another notable theme to emerge from
submissions and interviews. This career
insecurity took many shapes and forms.

A former senior executive noted in a
voluntary interview an ‘intense’ culture
of fear had developed in some pockets
of the VPS: ‘People really are very
scared - scared of losing their jobs’. One
former executive attributed the fear to
‘at will’ termination clauses in executive
contracts, which left employees ‘at the
mercy of staying in the good books

of those higher up than you’. They
observed, “Your next contract is only ...
one wrong step away’.

We also heard feelings of loss and
betrayal from career public servants
removed from their executive jobs - in
some cases for what they felt were
political reasons.




271.

272.

273.

274.

The ripple effects of some high-profile
departures were evident in other
submissions, many of which conveyed
unease at the way hiring and firing
unfolded across multiple departments
from 2018 onward.

A few people directly suggested ‘stooge’
appointments had been made at the
cost of other, more capable candidates.
Others felt their career advancement had
been hindered because promotions and
opportunities did not always seem to

be based on merit and performance. A
former VPS employee stated:

I'm sitting next to you, and we’re doing
the same job, and you get this promotion
without process, and I'm sitting here
thinking ‘what am |, chopped liver’, you
know?

Some said they felt so deflated by

what they saw as opaque processes
and unequal treatment that they had
either thought of leaving the VPS or
had already left. A former Secretary said
high-potential junior executives were
re-thinking their future path, having seen
such abrupt change among the higher
ranks. Another executive said they had
observed anger, disillusion, and low
morale among staff:

One of my colleagues left and took a
role somewhere else. She said, ‘There’s
no point. What'’s the point? Unless
you're “in”, what’s the point?’.

Other submissions more broadly
lamented a loss of experience and
institutional knowledge across the VPS
which they felt had diminished public
service capability.
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Possible impacts of politicisation on public administration and
outcomes

What we asked

The third section of the Issues Paper centred on the possible impacts of politicisation on
public administration. It posed the following questions:

e Are there recent examples where Victorian government administration has been either
detrimentally or beneficially affected as a consequence of people with a political
affiliation being appointed to executive positions?

e Which areas of government decision-making are endangered when political
considerations inappropriately overshadow public interest considerations? Such
areas may include, but are not limited to, information release, procurement, resource
allocation and land development.

e Are there recent examples of this occurring?

e Are there recent examples of the appointment of people with a political affiliation
to executive positions weakening the commitment in government to observing
administrative law principles in decision-making?

e Are there recent examples of inferior outcomes in policy development, procurement or
service delivery that can be linked to the appointment to executive positions of people
with a political affiliation?

e Are there recent examples of the work of executive oversight agencies being
hampered by improper executive appointments? If so, how was this evident?
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Figure 10: What we heard - possible impacts of politicisation on public administration and

outcomes

(1

That's where the problem partly lies is
that public servants are more inclined
to think about the political
implications, or the Government
implications of things that might be
occurring.

- Former executive

—"
6é

Where advice that goes through to
Ministers or is taken to Cabinet is not
sufficiently informed by evidence and
analysis and experience, then that can
cause the quality of decision-making
to deteriorate.

= Former Secretary

—_—"
be———

I think the current Government of
Victoria gets impatient with
bureaucratic processes and ... its focus
is on delivering and getting things
done and getting them done quickly.

- Former executive

79
bo—

The PPO kind of run the show.

- Farmer senior executive

R

6é
To me, integrity isn't everything but in
the long run it's almost everything.

- Former Secretary

7
bb———

If [the VPS] starts to rot from within
and not hold itself up in all ways as
being ... beyond blemish, then it's lost
its ability to be that guardian of

democracy.
- Former executive

1

éé

66

The implementation of government
policy or decisions should not be
misconstrued as political work.

= Current Secretary

—"

bb——

If they make a decision ... | don’t get
to second guess. My job is to
implement their agenda in the best
way for the best outcome for the
community.

- Former Secretary

—"

bo6—

Policy success is not the same as using
the public service for partisan political
ends, and political astuteness is not
the same as political partisanship.

= ANZSOG

79

bb—

There's no doubt that the Premier’s
Private Office exercises substantial
control, but not to the point of being
so self-defeating that they didn’t have
proper regard for advice and
initiatives that came from the public

service itself.
- Former Secretary

b

éé

| think there is a high level of integrity.

- Former executive

79

[Tlhe existing checks and balances,
whether statutory or contractual, are
robust and effective, and have proven
their ability to identify and address
instances of corruption, malfeasance,
and politically driven appointments.

- CPSU

7
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What we heard

275. The contribution of politicisation to
public administration successes or
failures is, as one submission noted,
‘difficult to disentangle from other
causes’. This perhaps explains why only a
small number of submissions attempted
to explicitly identify direct effects,
though many alluded to possible or
future outcomes.

276. Contributors identified potentially
detrimental effects under several
broad themes: inferior or inefficient
policy, procurement or service delivery
decisions and outcomes; possible
corruption risks; and reduced public
trust.

Potential for inferior decisions or outcomes

277. Multiple people expressed concern
that marginalising the public sector
or lowering regard for its advice and
expertise could lead to ‘'sub-optimal’
policies, procurement and service
delivery. A former Secretary noted:

The Government not wanting to be
challenged leads it to make politically
blinkered decisions which lead to
potentially poor outcomes.

278. Ministers or staffers were said by some
contributors to be seeking ‘massaged’
briefings or external consultant advice to
meet predetermined short-term political
objectives, rather than realistically
considering options, risks and costs.

www.ombudsman.vic.gov.au

279.

280.

281

The present Government’s preference
for announcing ambitious, large-scale
infrastructure projects was noted by
several contributors. Some said the
public sector was pressured to deliver
these initiatives at the expense of much-
needed community services that were
less visible to the public - noting recent
budget cuts to the latter in favour of the
former. They said complex, integrated
policies were being sidelined for flashy
projects that were not always as
thoroughly tested.

Contributors noted there was reluctance
within the public sector to be seen as
‘pushing back’ on costly projects that
were popular with the electorate. They
said providing genuine advice was
sometimes equated with attacking the
elected Government. Others said career
insecurity discouraged executives from
being perceived as ‘blockers’ of the
Government’s agenda. They said this had
the potential to lead to cost blowouts,
failures to deliver promised public
outcomes and other long-term problems.

Another factor raised as increasing the
risk of poor outcomes was a perceived
centralisation of power, especially around
the PPO and other ministerial offices,
and DPC. This was said to have created a
disconnect between ‘policy people’ and
‘operational’ staff, diminishing the ability
to identify practical or operational issues
affecting policy implementation and
service delivery. One Deputy Secretary
asserted central agencies often took an
overly simplistic view to solving problems:

It’'s much more complicated than the
centre appreciates ... There is something
to be said for the fact that central
agencies don’t know everything.




282.

283.

284.

Queries were also raised about whether

public resources were sometimes being

used to target certain voters for partisan
purposes rather than achieving broader

public benefit.

The diversion of public funds to cover
the costs of recruiting, promoting or
firing executives as a result of perceived
political meddling also attracted
comment. Submissions noted extra
spending on an increased executive
headcount came at a time of heavy
budget pressure across the whole of
government, and often did little to serve
the community. One public servant
observed:

Executive roles are costing an
enormous amount of taxpayer money,
yet they often do not have a clear
workload or responsibilities [and] are
not adding strategic or intellectual
value...

Blurred lines of responsibility were

also raised in submissions as making it
difficult to identify and address failures
or misconduct, a factor also observed in
the Coate Report. One submitter stated:

The proliferation of executives ...

and overlap between many of these
positions in overseeing work, means
that no one is held accountable for
poor outcomes or policy failures, as no
single decision can be traced back to a
particular area or decision-maker.

Integrity risks

285.

The prospect that politicisation -
perceived or actual - left the public
sector vulnerable to a broad spectrum of
improper conduct or integrity risks was
another prevalent theme in submissions.

2860.

The VPSC observed that in the 2021
People Matter Survey, the composite
score for questions reflecting integrity
across the VPS was just 74 per cent -
the second lowest score of the seven
public sector values. Confidence in merit
selection was among the lowest scoring
individual metrics, averaging at just

52 per cent across departments (in the
following year, an average of 61 per cent
of participating department employees
agreed that recruitment decisions in their
organisation were ‘fair’).

‘[T]he existing checks and balances,

287.

288.

whether statutory or contractual,

are robust and effective ...’

CPSU

Several contributors maintained existing
checks and balances provided sufficient
protection against any integrity risks
which might arise through politicisation.
The CPSU noted poor governance and
breaches of public sector employment
principles would occur ‘regardless of who
is in government’. The union provided
multiple examples of IBAC’s recent work
and impact:

[TIhe existing checks and balances,
whether statutory or contractual, are
robust and effective, and have proven
their ability to identify and address
instances of corruption, malfeasance,
and politically-driven appointments.

However, many submissions and
interviews conveyed a sense that some
people felt unable to express dissent
or to challenge people in senior roles,
bringing with it obvious potential to
damage or stifle a culture of integrity.
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289. Other contributors felt apparently 292. Another former Secretary called for a

partisan appointments and promotions, ‘total reinforcement of the importance of
departures from standard recruitment integrity’ and the protection of the public
processes and poor management of interest, noting there was likely confusion
potential conflicts of interest posed in the VPS about what that meant.
significant integrity threats. One public They observed public servants played a
servant questioned why some executive critical role in supporting the relationship
candidates seemingly had to jump between those who govern, and those
through fewer hoops: who are governed:

The recruitment process for junior No one else has that responsibility and

VPS staff is thorough. We go through if you have a decline in public trust, then

rigorous background and integrity you are fundamentally compromising

checks. However one can question [if] that unigue role. And to me, integrity

it is the same when it comes to senior lies at the heart of that.

appointments.

290. A harmful lack of transparency was Reduced trust

identified by some as another risk. They 293. Public trust in government in Australia is
suggested political interventions were low and worsening over time. According
occurring by ‘word of mouth’, with to the Organisation for Economic

steps taken to ensure no formal records Co-Operation and Development, just

of conversations to side-step proper 50 per cent of Australians trusted
oversight. A former senior executive said: the Australian Government in 2022.

This sentiment was evident in many

| think all the deals are done through o ) .
submissions and interviews. One

phone calls, texts etcetera, and then the

paper trail fits that. public servant felt the existence of
the investigation was ‘a sign of critical
291.  One former Secretary said excessive distress’ for the VPS:

secrecy and the apparently increasing
use of confidentiality agreements, . 1
ethos [has] led to a loss of confidence in

espgmally around major.lnfrastructure the public service’s ability and commitment
projects, had the potential to create a to serve the whole community.

‘disturbing’ barrier to integrity:

the loss of a professional public service

What you're doing is compromising ‘The campaign against the public
the integrity of people in fulfilling their . .

roles ... | think that’s quite damaging to service an_d_the c_onstant accusations
the integrity and the trust of the public of politicisation are tools used to
service amongst themselves. undermine public confidence and

trust in government.’

CPSU
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294.

295.

296.

Several former Secretaries observed

the reputation of the public sector had
become tainted over recent years with
some interstate and federal counterparts
reportedly considering it the most
politicised in the nation. One former
Secretary disputed that assessment,

but did describe a ‘growing view’ that
Victorian public servants behaved
differently to others:

New South Wales and Commonwealth
bureaucrats kind of say to me ... ‘Isn’t
[it a] fact that public servants are
behaving in a really political way?".
They’ve almost got this perception ...
that public servants are running party
operations in departments. [But] I've
never seen any evidence of that.

Ultimately, some observed, even this
perception of politicisation had potential
to undermine the vital role of the public
sector as a ‘pillar of consistency and
continuity that will outlast political
processes’

If it starts to rot from within and not
hold itself up in all ways as being ...
beyond blemish, then it’s lost its ability
to be that guardian of democracy.

The CPSU noted that allegations of
politicisation when used cynically also
had the potential to erode public trust:

The campaign against the public
service and the constant accusations
of politicisation are tools used to
undermine public confidence and trust
in government.

297.

Contributors concerned with public
trust largely focused on subtler aspects
of politicisation said to be present

or emerging in Victoria. One of the
most damaging forms - outwardly
partisan political hiring - was raised

by relatively few people. Case study 2
outlines an allegation we were unable to
substantiate.
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EC:;) Case study 2: Consideration of a job applicant’s political
S affiliations

During interviews we heard of an instance where senior VPS staff allegedly moved to
prevent an executive’s appointment due to the applicant’s political leaning.

Some witnhesses reported hesitation among staff to finalise hiring after being told the
Department Secretary disapproved of the preferred candidate’s membership of a
particular political party.

The Secretary and another key witness emphatically denied this, and we did not find
enough evidence to substantiate the claims. The person was ultimately hired.

People in Victoria have a right to participate in public affairs without discrimination.
This includes equal access to the VPS and public office. Employers are prohibited from
discriminating against job applicants due to their political beliefs or activities.

We took the allegation particularly seriously because, if true, it involved an attempt to
unlawfully prevent a candidate’s executive appointment due to overt party-political
considerations. We obtained records under summons and took sworn evidence from
senior officers familiar with the matter.

Records showed the applicant (‘Candidate A’) was shortlisted for a publicly advertised
role. They performed well at interview and members of the Department’s leadership team
were enthusiastic about them joining. The Department checked references, approved

the proposed remuneration and made a provisional offer - subject to satisfactory pre-
employment checks.

At the time, the Department required would-be recruits to declare anything in their
lifestyle or background that could be deemed a conflict of interest. Candidate A declared
Liberal Party of Australia membership, but confirmed they were not involved in public
campaigning or events and would not allow their membership to interfere with their
conduct as a public servant.

Department emails showed a member of the People and Culture team drew this
declaration to the attention of the hiring manager, stating they Thad] the contract ready
to issue however, wanted to get your go ahead before doing so’. The officer told us

they always flagged candidate declarations with the relevant hiring manager, and said
they could not recall anything else about this particular declaration or the Department’s
response.

At interview, two other witnesses said they were aware of subsequent discussions about
the membership declaration. Each witness independently recalled the Department
seeking internal advice about whether it could lawfully withdraw the employment offer
based on the political affiliation. Each remembered being informed at the time that the
Secretary was opposed to hiring a Liberal Party member.
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We located an email the hiring manager sent one day after the relevant declaration was
received, stating ‘[aldvice from [Department lawyer] is that we cannot discriminate, offer
can proceed’. Candidate A was subsequently awarded a five-year executive contract.

We were unable to locate other records clarifying the context of the legal advice
mentioned in the hiring manager’s email. Under summons allowing them to disclose
legally privileged information, the Department lawyer said they had no memory of
providing advice about the matter or concerning any candidate’s political affiliations
more broadly. They observed such a request was ‘the type of thing that would stick out in
my memory’ but given the passage of time, they could not ‘definitively’ say they did not
provide advice about the matter.

Likewise, at interview the Secretary said they had no recollection of the appointment
process or hearing about the person’s political affiliation - describing the allegation

as ‘nonsense’. Shown a copy of the hiring manager’s email, the Secretary said it was
appropriate for the Department to seek advice about the political party membership
declaration - observing the advice reflected in the email was consistent with the Charter
of Human Rights and Responsibilities Act 2006 (Vic).

A Deputy Secretary we interviewed - who one witness alleged participated in discussions
about Candidate A’s party membership - said they also could not remember anyone
attempting to block the appointment. This witness said they were not informed of the
declaration but were ‘broadly aware’ Candidate A had ‘Liberal Party contacts’. They
emphatically denied expressing any reservations about the appointment themselves,
observing they subsequently brought the executive into their own leadership team.

We did not find any records indicating the Secretary or Deputy Secretary were informed
of Candidate A’s declaration, nor demonstrating either was involved in discussions about
Candidate A’s political affiliation. Ultimately, we did not substantiate the allegation that
the Secretary - or any other senior leaders - attempted to block the appointment.
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Suggested reforms to address politicisation risks

What we asked

The final section of the Issues Paper centred on possible reforms to reduce or manage the
risk of politicisation. It posed the following questions:

e Should changes be made to the process that is followed and the criteria that are
applied in appointing people to executive positions?

* Are new arrangements required to ensure that any political affiliation of a person who
IS appointed to an executive position is properly managed to avoid this impacting their
public service obligations?

e Do public service codes of conduct or guidance documents need revision to minimise
or manage the risk of politicisation of the public service?
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Figure 11: What we heard - suggested reforms to address politicisation risks

b6———
There should be decisive changes to
the law, process and practice of
executive appointments.
- Former public servant

"
bb————
The idea that Secretaries are
employed by the Premier doesn’t
quite sit right with me. If | could wave
a magic wand, | would change that.

- Current Deputy Secretary

—_—
bb6——

It is worth noting that the powers of
the VPSC are the weakest in all
Jjurisdictions of Australia.

- CPSU

—"
bo——

Victoria should cease the mandatory
use of term appointments for
executives and introduce a quality
control role for the Public Service
Commissioner over appointments and
terminations.

- Academic

—"
bb——

I think the executive contracts need to
be blown up. ... There needs to be a
process where at-will terminations
come at some risk to Secretaries, not
just for the employees. ... There needs
to be some other form of check and

balance.
- Former executive

—_—1
b6———
Opportunities exist to improve codes,
employment standards and
recruitment policies and processes to
better manage the risks of

politicisation occurring.
- VPSC

—_—

¢ ‘.*f there is ... evidence [of a
politicisation] problem, | haven't seen
it specifically defined in a way that
would allow for clear changes or clear
differences in the way things are
currently done.

- Former executive

—"
bo—

All Secretary appointments [should]
be competitive and consider advice
from an independent interview panel.

= Former Secretary

79

éé

A more robust and structured VPSC
with integrity and investigation
functions and constructive influence in
hiring decisions would be better.

- Former Secretary

—7
bbe———

I would keep five years contracts ... If
you then made it ‘public service
appointed forever’, | think that would
just lead to stasis, and not enough

change.
= Current Deputy Secretary

7
éé

Every advertised position [should] be
publicly able to be seen ... You
[should] always be able to find it in a
gazette.

= Former executive

—"N

éé

This is not about ‘let's have more
guidelines, more processes, more
training’. This is about leadership.

- Former executive

—"
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What we heard

298. Some people and groups we engaged
with put forward ideas for improvements
to address politicisation risks. These
suggestions centred around four main
themes:

* changing how Department
Secretaries are appointed and
mMmanaged

* bolstering merit selection

» adjusting executive employment
arrangements and conditions

* embracing ‘open government’.

Secretary appointments

299. Given their vital role as apolitical system
stewards, it is perhaps unsurprising the
process for appointing and dismissing
Department Secretaries attracted
considerable discussion.

300. Those who proposed reform consistently
highlighted the benefits of the approach
taken in New Zealand, where the

Public Service Commissioner plays a
much greater role than their Victorian

equivalent.

301. The VPSC noted that, as an interested
party, it did not wish to directly weigh
in on whether Victoria should adopt the
New Zealand model. Such a switch would
require amendment of the Victorian
Public Administration Act.
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303.

304.

However, the VPSC’s submission
observed models which give a

Public Sector Commissioner greater
involvement in senior appointments and
employment matters generally had the
potential to:

» de-politicise Secretary appointments

* support Secretaries to provide frank
and fearless advice

* support longer term reform agendas,
beyond political cycles.

Multiple former Secretaries and senior
public servants we interviewed also
spoke of the benefits of the New
Zealand model in safeguarding against
politicisation. Prominent academic
Professor Andrew Podger AO described
the model as ‘arguably the most merit-
based one operating in Westminster
jurisdictions’.

Professor Podger, along with the VPSC,
also drew attention to the APS model.
Both noted the recent Thodey Review
had recommended strengthening current
arrangements for the appointment,
performance management and
termination of APS Secretaries. The final
report of the Thodey Review observed
the APS:

will be (and will be seen to be) made
more robust by the APS Commissioner,
as an independent statutory office
holder with responsibilities for the APS
Values, having greater involvement.




How New Zealand’s model differs from Victoria’s

New Zealand’s Public Service Commissioner (‘NZ Commissioner’) is appointed by the
Governor-General on the recommendation of the Prime Minister, after consultation with
other political parties.

As ‘Head of Service’, the NZ Commissioner plays a direct role in recruiting, employing and
removing public service chief executives (broadly equivalent to Department Secretaries or
other agency heads). The NZ Commissioner (or a deputy) chairs selection panels for key
vacancies and is able to review the performance of leaders and their agencies.

Though more independent, the New Zealand model still gives the elected government a
say in the appointment process. Ministers can outline role requirements and give input
into selection panel composition. In practice, Cabinet must approve the panel’s preferred
candidate before the Minister refers the recommendation to the Governor-General in
Council. If accepted, the Commission appoints the person and publishes a notice. If

the recommendation is declined, the Governor-General may direct the chair to appoint
another person.

In Victoria, the Premier employs Secretaries and most other VPS agency heads, and the
DPC Secretary is the nominal head of the public service. Unlike in New Zealand, the VPSC
does not have a role in evaluating or recommending candidates.

The VPSC has some employment action and performance management power, but its role
is essentially more system focused - it issues the Code of Conduct and VPS Standards,
and monitors compliance with these, along with the public sector values and employment
principles.
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Merit selection
305.

306.

307.

308.

Two key features of the APS model

were remarked on by those we engaged
with for their potential to uphold merit
selection. One was the requirement

that the APS Commissioner (or a
representative) be on the selection panel
for senior executive vacancies below
Secretary level. APS executives we
interviewed said this essentially provided
a ‘good assurance check’. The other
feature of the APS mentioned by several
people was the requirement to publicly
gazette job advertisements, recruitment
outcomes, promotions and certain

terminations. 310.

Multiple people and groups we engaged
with called for other reforms to increase
scrutiny, promote the merit selection
principle, and maintain confidence in the
integrity of employment decisions. This
included calls to enhance the role of the

VPSC on several fronts. -

The CPSU, for example, noted the
‘powers of the VPSC are the weakest in
all jurisdictions of Australia’. It suggested
expanding the Public Administration Act
to give the VPSC own motion powers

to investigate whether agencies are
operating in accordance with the Act, the
Code of Conduct and the VPS Standards.

Executive employment conditions

309.

Potential politicisation risks arising
from the somewhat precarious nature
of employment arrangements for
Secretaries and senior executives was
another topic mentioned by many of
those we engaged with. For example,
while noting it did not have a body

of evidence demonstrating an actual
problem in Victoria, the VPSC observed
a lack of job security ‘can contribute to
conditions where a candidate’s capacity
to deliver frank and fearless advice is
compromised’.

Contributors suggested various tweaks
to employment terms and conditions
to minimise such risks. One repeated
suggestion - though not universally
supported - was a shift away from
fixed-term contracts toward tenure,

to encourage a focus on longer term
priorities.

Another coommon suggestion was that
the current four-month notice period (or
pay in lieu) for termination of executive
contracts be increased. (The VPSC’s 2016
review of the executive employment
framework recommended the at-will
termination notice period be extended to
nine months, but this was not adopted.)

Open government reforms

The VPS Standards were last issued

in 2017 but have not undergone a
significant overhaul since 2006. We
understand planned reviews of the VPS
Standards and Code of Conduct are on
hold due to current resource constraints.
The VPSC indicated in its submission it
was open to developing further options
for monitoring and reporting on the
compliance of public sector bodies
with the public sector values, codes of
conduct, employment principles, and
VPS Standards.

312.
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A need for ‘open government’ reforms
aimed at reducing excessive secrecy and
enhancing transparency was another
topic mentioned by multiple people. One
contributor noted:

Keeping public advice secret breeds a
culture of courtiership, not a discipline
of open inquiry into public concerns.




313.

314.

315.

316.

In Victoria, Cabinet information is
usually kept secret from the public

for at least 10 years. Other limits on
transparency include exemption clauses
in freedom of information legislation,
public interest immunity restrictions on 318.
providing documents under summons,

and statutory constraints on documents
accessible to Ombudsman and IBAC
investigations.

317.

New Zealand’s approach of proactively

releasing Cabinet records with minimal
redactions within 30 days of a final 3109.
decision was said by some contributors
to have several benefits: promoting
accountability of public officials and
decision-makers, encouraging public
trust in government, and fostering
democratic participation and debate. The
release occurs under a Cabinet Circular
administered by the Department of
Prime Minister and Cabinet.

The Queensland Government is preparing
to implement a recommendation that it
follow New Zealand’s lead and adopt a
similar policy, after the Coaldrake Review
observed:

The need for cabinet to maintain
confidentiality around its deliberations,
particularly in their developmental
stages, is well understood and
respected. However, it can mitigate
against the openness that the
Government espouses, and which is so
necessary to maintaining public trust in
the quality and impartiality of decision-
making.

Some people we engaged with
suggested improvements to freedom of
information practices - also with the aim
of strengthening dialogue between the
public sector, parliamentarians and the
public.

320.

Other suggestions

We received a variety of other reform
suggestions beyond the four themes
identified above.

Notably, setting further boundaries
around the activities of ministerial
staffers was often recommended.
Many suggested reforms echoed
recommendations of IBAC’s Operation
Daintree, some of which are currently
being implemented.

Another topic which attracted
significant comment was the need for
new processes to depoliticise public
board and statutory appointments. As
discussed earlier, this was beyond the
scope of our investigation.

It is nevertheless worth acknowledging
that policy thinktank the Grattan
Institute made recommendations on
this topic after its 2022 study found

a ‘creeping politicisation of public
appointments [that] harms the health
of our democracy’. We also note an
independent Review of Public Sector
Board Appointments Processes is
underway at a national level, which is
scheduled to report this year.
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Part B:

Lines of investigation




Chapter 4: Former ministerial staffers
appointed to the public sector

What we investigated

321

322.

323.

324.

325.

326.

Central to the Legislative Council

referral was the appointment of former
ministerial staffers to senior public sector
roles.

Ministerial staffers are employed by the
Premier to provide support and advice
- often with political context - to an
assigned Minister. They are not public
sector employees.

The Age article claimed to have
identified ‘more than 30 senior public
servants who served as advisers
in the Andrews government’. The
article expressed concern that the
recruitment of people with ministerial
staffer backgrounds was affecting the
quality and independence of advice to
Government.

We received 28 submissions about

the appointment of former ministerial
staffers to the public sector. They

raised possible departures from the
merit selection principle, perceptions of
political patronage and favouritism, and
in some cases expressed concern about
the actions of public sector employees
with known political affiliations.

This chapter looks at the appointment
of 16 former ministerial staffers

to senior public sector roles. We
examined whether these people went
through open and transparent merit
selection processes, and whether such
appointments were compromising
objectivity and transparency, or
increasing the risk of corruption.

These were not the only appointments
involving Ministerial staffers we reviewed.
Others are discussed later, in chapters 6,
7 and 8.
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Ministerial staffers

327.

328.

329.

In Victoria, ministerial staffers are
employed by the Premier under Part

6 of the Public Administration Act

and assigned to ministerial offices or

the PPO. They act as their Minister’s
delegate or assistant and are generally
responsible for providing political advice,
supplementing apolitical advice from the
public sector.

According to the VPSC’s Guide for
ministerial officers in the Victorian public
sector, they also assist Ministers to:

« administer their portfolio and
prepare government policy

* communicate information to
departments, stakeholders and the
public

« undertake Cabinet and Executive
Council business

* perform aspects of their
Parliamentary role that relate to their
Ministerial responsibilities (with other
Parliamentary support provided by
electorate officers).

Ministerial staffers do not have authority
to direct Department Secretaries or other
public sector employees in relation to the
performance of their official duties. They
are required to adhere to the Ministerial
Staff Code of Conduct as a condition of
their employment.



https://vpsc.vic.gov.au/ethics-behaviours-culture/codes-of-conduct/guide-for-ministerial-officers-in-the-victorian-public-sector/
https://www.premier.vic.gov.au/sites/default/files/2022-07/Ministerial-Staff-Code-of-Conduct.pdf

Movement to the public sector

330.

331
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It is not unusual for people to move
between ministerial staffer roles and
public sector employment. A current
Deputy Secretary observed a ‘long
history’ of such moves, and noted
‘sometimes it works extremely well and
other times it doesn’t”

In and of itself there’s nothing wrong
with people making that transition but
it’s a question of them having the right
skills for the job and also being able to
leave that world behind.

Public servants are commonly seconded
to ministerial offices. This benefits both
the VPS and ministers: public servants
are directly exposed to the workings of

ministerial offices and political processes;

and ministers gain access to the
knowledge and skills of public servants,
ensuring their offices are not staffed
exclusively with so-called ‘political
operatives’.

Experience in a ministerial office is often
viewed as a desirable quality within

the VPS and broader public sector.
Employees with direct understanding

of Government priorities and Ministerial
decision-making processes may prepare
more useful advice. They can be
consulted by colleagues to ‘sense check’
a proposal or briefing, or for advice
about the preferences of individual
Ministers. For example, one former
Ministerial staffer told us:

[It] allowed me a wider vista to see

how things worked, how decisions were
made, and | think that helped inform
how to better navigate the bureaucracy
and get things done when | was inside it.

333.

334,

Former ministerial staffers can bring
other knowledge and experience. Some
staffers become subject matter experts,
developing knowledge that is highly
valued in the public sector. Despite

the party-political nature of some of
their work, their values may be attuned
to those of the public sector. Their
experience in a ministerial office may be
regarded as a professional development
opportunity rather than a way to
advance specific political aspirations.

‘My career is very purpose
driven and I've done my best to
make a positive contribution to

the state and country. If you're
interested in public policy,
you’re going to work for the
public service.’

Former Ministerial staffer

There are nevertheless risks that need to
be carefully managed when appointing
former ministerial staffers. Those with
limited public sector experience may
initially lack operational knowledge
necessary to successfully implement
government programs. Others may need
extra supervision or support to ensure
they understand the public sector values
and their obligations under the Code of
Conduct. At interview, one Department
executive observed:

[It is necessary for] the public service
to wrap around them a bit more, ... sO
that they understand what their role is.
... 've seen a tendency for somebody
who’s got good relationships with other
ministers to go, ‘I'll just pick up the
phone to give them a call’. Well, actually,
it’s not your Minister. This is not their
portfolio. You can’t really do that as a
public servant even if you [otherwise]
can ... because of those contacts.
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A former Department Secretary similarly
noted it was ‘very, very important’ to
speak with staff making the switch,
especially at senior levels, about the
division of responsibilities:

| put to them that they have to be more
careful than the average public sector
leader to demonstrate that they’re
apolitical, to demonstrate that they're
not, you know, fettering advice or
they’re not colouring advice on the way
through, and that they’re certainly not
seeking political advantage from their
recent or distant friends.

The need for such conversations was
reinforced by anecdotal accounts we
received of some former ministerial
staffers continuing to apply a political lens
to their public sector duties. For example,
one former Ministerial staffer said:

There are people [former ministerial
staffers] who sort of think that a
position in the public sector is, you
know, carrying on the war on a different
front. That is wrong.

We heard it is sometimes necessary
to ‘isolate’ former ministerial staffers
from politically sensitive duties to avoid
perceptions of partisanship. One former
Department Secretary told us of the
steps they took to manage this risk:

My advice is always the same, ... “You
need to be more careful than everyone
else about appearing apolitical. And |
strongly advise,” - this is pre-employment
- ‘..that you seek to exercise your public
policy ambitions in an area far away

from any kind of perceived political
patronage’.
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Another risk - which goes to the heart
of the Legislative Council referral - is
that the merit selection principle can be
subverted to recruit or promote people
affiliated with ministers. We heard that
some agency heads may feel pressured
to curry favour with ministers to advance
or safeguard their own careers.

Consequently, some public sector
employees view the appointment of
former ministerial staffers with a level of
cynicism. This was a pervasive sentiment
in submissions we received, many of
which highlighted staffers appointed
without open and advertised recruitment
processes. The impact on morale can be
great. During interview, one executive
commented:

Some of these appointments have
been made for no particular reason
other than to give an individual a place
to be, and a career. And so they don’t
come in as career public servants

with a particular broader objective.
Many of them they come in as political
appointments.

Another executive referred to a ‘sense of
... Slipperiness’, where ministerial staffers
sometimes expect that VPS roles will be
handed to them directly:

Ex-staffers from offices have been
pushed down into the Department,
and [we've] been told, ‘Find this
person a job’. ... I've certainly seen that
happen. ... Just because you've been in
a ministerial office doesn’t mean you
[should] automatically get a position
in the public service. ... There's a sense
of this slipperiness that, obviously, new,
younger staffers have seen happening.
It’s like, ‘Well, I'll go and work for the
Minister, and then I'll get a really plum
job in the Department’.




341.

The perception that merit selection
processes are not followed can have
broader consequences. Public sector
employees can be cautious about
engaging with people suspected of being
affiliated with ministers. One witness
noted ex-staffers ‘probably know how
the ministers work, but then again they
could be seen to be driving the Minister’s
agenda’.

‘When | look at the sort of former
advisers that | have worked

with, people of different political
backgrounds, we would be a
poorer service if some of those
people weren’t there. Former
advisers are like any other
cohort, there are some good
ones, there’s some bad ones and
there’s a lot of in-between.’

Former Ministerial staffer

342. Some risks from hiring former ministerial

staffers can be mitigated with the
passage of time. In Victoria, there is no
required interval between employment
in a ministerial office and appointment to
the public sector, and many submissions
we received indirectly raised this issue.
Some international jurisdictions impose
a paid ‘quarantine’ period before staffers
enter or re-enter the civil service. There
is a balance to be struck, and how this is
done will be open to differing views.

The following examples, Case studies

3 and 4, describe two VPS appointments
we examined based on submissions

to the investigation. We found neither
appointee was hired due to partisan
political considerations. Yet both

case studies demonstrate the level of
suspicion that can arise when open and
transparent selection processes are not
strictly followed, to the detriment of the
public sector and those appointed.
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E Case study 3: Selection report altered to provide misleading
@s account of ‘sloppy’ recruitment process involving former
Ministerial staffer

We received a submission alleging Executive B’s appointment to a VPS agency was
influenced by their former Ministerial staffer background. Although this was not
substantiated, we identified significant irregularities surrounding the hiring process.

Executive B did not apply for the position when it was advertised. A merit selection
process initially identified two other suitable candidates, including an existing agency
employee (‘Executive C’). Evidence indicates that despite interviewing well, Executive C
was not offered the position after the agency took into account ‘ministerial feedback’
about their prior performance. Executive B was subsequently appointed. Selection panel
records were altered to create a misleading account of the process. Until interviewed by
investigators, Executive B was unaware of irregularities surrounding their appointment.
We make no criticism of their actions or suitability for the role. Given uncertainties
surrounding the processes followed and the poor state of the recruitment file, we did not
make any findings of misconduct in relation to any of the agency employees involved.

The agency advertised the executive position after the substantive occupant moved on,
and received more than 50 applications. The selection panel comprised two senior agency
executives (‘Panel Chair A’ and ‘Panel Member A’) and a subject matter expert from
another organisation (‘Panel Member B’). The panel shortlisted seven people for interview,
including Executive C, an internal candidate.

Email records show a draft selection report was prepared and submitted to Panel Chair

A. This report, not yet signed by the selection panel, assessed Executive C and another
applicant (‘Executive D), as ‘above expectations’. The draft report recommended appointing
Executive D and a covering email included Executive C among a list of unsuccessful
applicants to notify. (Executive D ultimately opted for a different role at another agency.)

Despite the recommendation in the draft selection report, records we reviewed suggested
Executive C was initially preferred over Executive D. Two days before Panel Chair A
received the draft report, Panel Member A emailed them to discuss ‘next steps’. Panel
Member A asked whether Panel Chair A would be prepared to ‘consider’ Executive D for
the position, observing that Executive C would need to be ‘advised next week of the next
steps and outcome’. In reply, Panel Chair A commented, ‘that’s a shame about [Executive
C1; | presume that is from ministerial feedback’.

When interviewed about this exchange, Panel Chair A said they could not specifically
recall why they referred to ‘ministerial feedback’ about Executive C, or what form this
feedback took, although they acknowledged they ‘wouldn’t have jumped straight to that
conclusion’ without a reason. They recalled there was a ‘view’ within the agency about
Executive C’s standing with the Minister’s office. They said they could not recall which
Minister Executive C had reportedly fallen out of favour with, or whether feedback from
this Minister was solicited by the selection panel as part of the hiring process. The Panel
Chair recalled that Executive C was ‘very well regarded’ within the agency.
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During interview, Panel Member A also said they could not recall the email exchange, or
being made aware of any ministerial feedback concerning Executive C. They observed the
comments in the email were ‘concerning’ because they suggested the views of a Minister
had influenced deliberations about a VPS appointment. (The Public Administration Act
does not prohibit Ministers from providing performance feedback about VPS employees,
and we do not suggest the unidentified Minister acted inappropriately.)

Shortly after the above email exchange, Executive B contacted the head of the agency to
discuss their interest in the position. At the time, Executive B held a comparable position
at another organisation, having already worked in the VPS for several years. Prior to this,
they held a mix of senior roles within the public and private sector. This included periods
as a staffer to ALP Ministers. During interview, Executive B gave evidence that they had
been an ALP member for ‘a very brief time’, but their membership had lapsed, and they
had no ongoing political affiliations upon joining the VPS.

At interview, Executive B explained they contacted the agency head after receiving an
unsolicited call from Panel Member B, a professional colleague who was aware they were
looking for a new role. Executive B said they were initially lukewarm about the position,
having passed over it when publicly advertised. They said they approached the agency
head at the encouragement of Panel Member B, who informed them the selection process
had not delivered a suitable candidate. Executive B told investigators they were not

given specifics about the panel’s deliberations, nor were they informed of any ministerial
feedback about Executive C. We did not identify any evidence contradicting this.

Executive B told investigators they had several telephone conversations with the agency
head about the role and were at some point invited to provide a resume. Executive B
told investigators they could not recall submitting a formal application. They were not
interviewed by the selection panel, but said of the phone calls:

[The agency head] teased out, you know, my background, my experience, and we discussed
issues, and how we would handle certain things. ... It felt like every time | took a call, it was
an interview.

Executive B recalled informing the agency head about their ministerial staffer experience
when discussing their broader professional background. They were emphatic the subject
did not feature prominently in the discussion, nor, as far as they were aware, in the agency
head’s decision to appoint them, commenting, ‘to be honest, it would have probably

set off alarm bells if it had’. We did not identify any evidence contradicting this. Several
witnesses interviewed observed Executive B was already a highly regarded public servant
when appointed to the agency.

Emails show that following conversations between Executive B and the agency head, a
staff member contacted Panel Chair A to confirm that Executive B would be appointed to
the position. Panel Chair A was informed that an ‘endorsed selection report’ was required
to finalise the appointment, in which they would need to ‘indicate [Executive B] as a late
applicant in the process and attach [their] resume’.
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Case study 3: Selection report altered to provide misleading account of ‘sloppy’
recruitment process involving former Ministerial staffer (cont.)

The following day, Panel Chair A emailed a revised selection report to the agency head’s
staff. The revised report:

* inserted Executive B into the list of applicants
* |lowered the interview scores assigned to Executive C and Executive D

e adjusted the overall assessment for Executive C and Executive D from ‘above
expectations’ to ‘meets expectations’

e assigned Executive B an interview score higher than the other candidates and an
overall assessment of ‘above expectations’.

We were unable to determine whether the revised selection report was ultimately
endorsed by the selection panel. The agency told us it could not locate a finalised version
in the recruitment file, and was unable to produce a briefing relating to the appointment.

During interview, Panel Chair A said they could not recall who altered the selection report,
although acknowledged as head of the selection panel, they ‘would have obviously had to
sign it off’. They observed that ‘from a process point of view’ the selection process ‘was a
bit sloppy’. Panel Chair A and Panel Member A each confirmed that, despite the revised
selection report implying so, Executive B was not interviewed by the selection panel. (We
did not interview Panel Member B.)

When prompted to consider the requirement in the VPS Standards that employment
records be ‘sufficiently clear and comprehensive to make decisions transparent and
capable of effective review’, Panel Chair A acknowledged that, ‘based on the paperwork’,
it would be difficult to obtain a ‘good assessment’ of the process resulting in Executive B’s
appointment.

During interview, Panel Member A similarly acknowledged that the selection report
inaccurately implied Executive B was interviewed by the panel and outperformed other
candidates, and that the report would likely mislead an independent reviewer. They
accepted the document also did not disclose that the selection panel’s assessment of
Executive C was influenced by the views of a Minister.

At interview, the agency head gave evidence they spoke with Executive B after being
notified the selection panel had not found a suitable candidate. They said they could not
recall being informed of the Ministerial feedback, that Executive C was an ‘exceptional
performer’, and that Executive B also proved to be an ‘outstanding’ employee.

In response to a draft extract of this report, the (now former) agency head said they were
unable to comment further, noting they only approved the appointment and had since left
the agency.
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E Case study 4: Former Ministerial staffer directly appointed
@s as an Executive Director after ‘trainwreck’ interview for lower
level position

A submission about the appointment of former Ministerial staffer Executive E as a senior
executive at a Department expressed concern the role was not advertised.

We found the Department’s decision to employ Executive E was not influenced by
inappropriate political considerations. The circumstances of the hire nevertheless created
understandable perceptions of politicisation. This risked harming Executive E’s reputation
as a committed public officer with a strong interest in advancing the Department’s policy
and service-delivery priorities.

Executive E first joined the VPS early in their career and worked in various roles, including
as a Departmental Liaison Officer. They left the VPS and over the next decade worked as
a Ministerial staffer and electorate officer, with short periods in the private sector. During
interview, Executive E said the sense of public impact from working directly with Ministers
and Members of Parliament appealed, and, unlike some other Ministerial staffers, they had
no interest in a political career. While a member of the ALP, they did not hold any official
party positions.

Executive E resigned as a Ministerial staffer after a Ministerial reshuffle. They applied

for several public sector roles and secured an interview for a non-executive role at the
Department. Executive E told investigators the role matched their skillset and interests.
They said they applied after seeing an advertisement online, and that no-one had alerted
them to the position or encouraged them to apply. They said they had no recollection of
discussing their application with their former Minister.

According to the recruitment file, Executive E scored poorly at the interview and was
assessed as ‘not suitable’. When asked by investigators, Executive E described their
interview performance as ‘like a trainwreck’. They explained while on their way there, they
had stopped to help a woman who needed an ambulance:

Which meant by the time | got to the interview | was just a basket case. ... [I] recall not
getting the questions, fumbling, yeah. ... | felt terrible about myself after that interview.

Days after the interview, the Chair of the selection panel (‘Panel Chair B’) began drafting
an internal staff announcement about Executive E’s appointment to a different senior
Department position. Panel Chair B told investigators they were unsure how Executive E
came to be considered for this other role.

Executive E told investigators the Department’s Secretary - who was not on the selection
panel - had phoned after the ‘trainwreck’ job interview about a more senior role elsewhere
in the Department. They said they knew the Secretary through some professional dealings
‘for a very short period’ while a Ministerial staffer. Executive E said they could not recall
specifics of the conversation. The Secretary subsequently emailed an offer for a five-year
Executive Director contract, subject to completion of ‘formal paperwork’.
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Case study 4: Former Ministerial staffer directly appointed as an Executive
Director after ‘trainwreck’ interview for lower level position (cont.)

Executive E accepted there was likely a connection between the initial, unsuccessful job
application and the subsequent offer, although emphasised the two roles sat in different
reporting structures.

One day after the emailed offer, a senior People and Culture officer briefed the Secretary
recommending they formally approve the creation of a new Executive Director position.
The briefing, which did not specify the position duties, recommended Executive E be
directly appointed for a five-year term because an open and advertised process would not
deliver a better candidate. The Secretary approved the brief, and three days later a five-
year executive employment contract was issued. Under ‘Duties’, it stated only: ‘As directed
by the employer’.

A People and Culture team member told investigators they recalled receiving a phone call
from the Secretary’s office requesting Executive E’s direct appointment. They also recalled
that the relevant line manager - recently back from leave - ‘pretty much didn’t know
[Executive E was] coming’. Recruitment and personnel files supplied by the Department
did not include a business case or position description relating to the Executive Director
position, and we did not identify any other records foreshadowing its creation.

At interview, the (now former) Secretary said they approved the briefing and offered

the Executive Director position on the understanding Executive E had ‘cleared’ a merit
selection process for an equivalent-level position. Presented with the selection report from
Executive E’s unsuccessful interview, the Secretary said this was ‘not the process | thought
[Executive E] went through’. We did not identify evidence that Executive E participated in
any other Department recruitment processes during the relevant period.

The Secretary said the Executive Director position had been in development for some
time. They were emphatic they did not discuss the employment offer with Executive
E’s former Minister or Ministerial office, observing that the relevant Minister ‘never, ever
crossed that line’. We did not identify any evidence contradicting this statement.

We received evidence that Executive E proved to be a trusted and capable VPS executive.
During interview, their line manager acknowledged some ‘grumblings’ about the
appointment, given their ‘connections’, but noted Executive E’s ‘quite deep respect and
knowledge of the boundaries’ between the VPS and their former Ministerial office. They
described Executive E as ‘someone who had a deep passion for [their role] and what we
were trying to do’. We make no criticism of Executive E’s actions or suitability for the role.

In response to a draft extract of this report, the Secretary emphasised their (now former)
Department employed former ministerial staffers associated with both major political
parties - not just the ALP. This was also noted by Executive E at interview, along with
other witnesses we spoke with.
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Victorian trends
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The Age article referred to the increasing
numiber of ministerial staffers employed
in Victoria, and the frequent movement
of senior staffers between ministerial
offices and the public sector.

IBAC’s Operation Daintree report found
the 'number and influence’ of ministerial
staffers in Victoria has increased
significantly in recent years, linking this
issue to the theme of politicisation:

Around the world, commentators

have observed a growing politicisation
of public administration through the
enlargement of political executives’
roles, political appointments at senior
administrative levels, partisanship in
promotions and the increased use of
ministerial advisers. In IBAC'’s view,
Victoria has not been immune from this
trend.

Unlike other Australian states, Victoria
does not regularly publish the number
of ministerial staffers employed by the
Premier. IBAC's Operation Daintree
recommended new legislation requiring
DPC to include this information in its
annual reports.

The Department of Education currently
handles payroll services for ministerial
staffers. According to its data, there

were 307 ministerial staffers employed in
Victoria on 1 June 2022, corresponding to
about 303 FTE positions. Eighty-five of
these individuals, or about one-quarter,
were assigned to the PPO, with the rest
assigned to ministerial offices.

348.

349.

350.

351

The number of ministerial staffers
employed in Victoria has generally
increased each year and has more than
doubled since November 2010. This has
significantly outstripped growth of the
VPS, which increased by 46 per cent
during the same period. The proportion of
staffers allocated between the PPO and
ministerial offices has not substantially
changed.

As with the PPO (see chapter 3), growth
in the overall number of ministerial
staffers employed in Victoria has
significantly outpaced all other Australian
states.

The following two figures depict these

trends. Figure 12 shows the number of

ministerial staffers employed in Victoria
between 2012 and 2022, together with

the comparative size of the VPS.

Figure 13 compares the number of
ministerial staffers employed by the
Australian Government and each
Australian state during the same period
(Tasmania began regularly publishing
relevant data in 2016).
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Figure 12: Number of ministerial staffers employed in Victoria compared to total VPS,
2012-2022

350

300 '

250 .

\

200

-
150
100
50
0

203z 2013 2014 2015 2016 207 2018 2019 2020 2021 2022

. MO . PPO VPS5

Source: Victorian Ombudsman based on Department of Education and VPSC information

Figure 13: Ministerial staffers employed in Australia, 2012-2022
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352.

353.

It is much harder to conclusively identify
the number of former ministerial staffers
appointed to the public sector during the
same period. The Victorian Government
does not collect centralised data about
these movements.

Through a combination of records
obtained under summons, interviews
and open-source information, we
identified 129 people appointed to the
public sector between 2012-2022 with
ministerial staffer backgrounds. We
identified another 53 people appointed
between 2001-2011, where available data
was more limited.

354.

355.

Eighty-eight per cent were previously
assigned to ALP Ministers or Members
of Parliament (noting the ALP has held
government in Victoria for all but four
years since late 1999). One-quarter
(25 per cent) previously worked in the
PPO, where about one-quarter of all
ministerial staffers are assigned.

Figure 14 shows the number of former
ministerial staffers appointed to the
public sector each year between
2012-2022 including the proportion of
executives.

Figure 14: Former ministerial staffers appointed to the Victorian public sector, 2012-2022
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Figure 15: Former staffers appointed to the Victorian public sector
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Source: Victorian Ombudsman
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Appointments we examined

356.

357.

358.

359.

360.

We examined in detail the appointment
of 16 former Ministerial staffers to
senior public sector roles. This involved
reviewing hiring decisions at nine
agencies, including five departments.
We also examined the activities of
some former staffers following their
appointment to the public sector.

Most appointments we examined

were the subject of submissions to the
investigation. Others were selected
based on media reports, interviews
with witnesses and workforce data held
by public sector agencies. They were
for terms ranging from three months

to five years, involving people with
differing levels of political, public sector
and private sector experience. Some
appointees had existing public sector
experience, and others had none.

Many appointments involved procedural
irregularities. However, while the
justification for some remained
guestionable, none appeared influenced
by overt partisan political considerations.

Instead, we found the perceptions

of politicisation shared with us were
mostly attributable to the use of direct
appointments to hire people without
open and advertised selection processes,
or to other departures from standard
recruitment and human resources
procedures.

These issues appeared more prevalent in
hiring involving former ministerial staffers
than for other candidates - suggesting
public sector agencies may be taking
greater liberties to recruit people who
have worked with ministers. In many
cases we reviewed, prioritisation of
responsiveness - characterised in this
case by the need to quickly appoint
people familiar with Government policy
to ‘get things done’ - appeared most
responsible for the trend.

361

Some of the common themes we
identified are set out below.

Direct appointments

362.

363.

364.

365.

366.

Public sector agency heads have broad
discretion when hiring executives.
Nevertheless, appointment processes
must comply with the public sector
employment principles and VPS
Standards, which are binding on the VPS
and most public sector agencies.

The VPS Standards require recruitment
processes be ‘transparent and designed
to identify a suitable field of qualified
candidates’. They state:

* employees should only be appointed
from a limited field of candidates
‘where candidates are identified
based on objective criteria’

* recruitment records should be
‘sufficiently clear and comprehensive
to make decisions transparent and
capable of effective review’.

Most public sector bodies require positions
to be advertised internally and externally
unless a specific exemption applies. Since
1 October 2019, VPS positions must also
generally be advertised on the Victorian
Government’s internal jobs website, the
Jobs and Skills Exchange, before they can
be made available to external applicants.
The Victorian Government does not report
the number of positions deemed exempt
from advertisement each year.

Just five of the 16 appointments we
reviewed resulted from open and
advertised selection processes, and
only two of nine eligible positions
were advertised on the Jobs and Skills
Exchange.

Case study 5 provides an example of
a demonstrably open and transparent
appointment, demonstrating best
practice executive recruitment.
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E‘: Case study 5: Merit-based appointment of a former Ministerial
Q, staffer

Executive F, a former Ministerial staffer, was appointed to a Director position within a VPS
agency for three years.

At the time, Executive F had more than a decade of executive level experience in the
public and private sector. This included professional experience directly relevant to the
role and the specific functions of the agency.

Before Executive F’s appointment, the agency:

e prepared a business case, position description and request-to-hire form which was
endorsed by the agency head

» advertised the role widely to attract a suitable field of applicants.

More than 40 applications were received and assessed. This included an application from
Executive F which comprised a cover letter, resume and five-page statement addressing
the key selection criteria.

The agency:

« shortlisted a selection of suitable candidates

* interviewed three candidates, including Executive F, asking competency-based
questions

e ranked those interviewed against the key selection criteria

* prepared a selection report which identified solid reasons why Executive F was
preferred

» retained copies of the selection panel’s interview notes and candidate rankings in the
recruitment file.

Executive F’s appointment was subject to reference and probity checks, which included
validation of their qualifications. They were required to sign an executive employment
contract which specified their duties and key accountabilities. They were also issued a
performance and development plan which identified clear performance goals for their first
year.

We did not identify any evidence that Executive F was hired based on partisan political
considerations.
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367.

368.

369.

370.

In contrast, 11 of the 16 appointments

we examined were facilitated by direct
appointment of the former Ministerial
staffer - in most cases, without internal
or external advertisement of the position.

Directly appointing staff, unless properly
explained and justified at the time,

is unlikely to be compatible with the
VPS Standards and the merit selection
principle, which require hiring processes
to be transparent and designed to
identify suitably qualified candidates.
Misuse of direct appointments can
contribute to perceptions of nepotism
and, if used to hire people associated
with ministers or political parties,
politicisation.

‘Some of them might be good
operators, but they haven’t
gotten their jobs on merit’

Public sector executive

In most cases, records we examined
did not provide clear or compelling
justification for use of the direct
appointment method. For example,
one appointment brief under the
prompt Justification for not running a
recruitment process’, asserted only that
the appointee had ‘previously worked
in [Minister]’s office, and comes highly
regarded for this position’.

Records also did not often identify
how the former Ministerial staffer was
selected or evaluated against objective
position criteria. When prompted to
record why a candidate was selected,
one appointment brief merely stated:
‘The candidate has been assessed
against the role requirements and has
been assessed as suitable!

371.

In many cases, specialist human
resources staff were not involved in
candidate selection or evaluation.
During interview, one senior Department
employee said the Office of the
Secretary had requested the People and
Culture team ‘put on’ former Ministerial
staffers ‘straight away’. This witness said
People and Culture 'knew which ones

to push back on and which ones were
kind of a done deal’. A witness from
another department described executive
appointments of this nature as a ‘closed
process’ from which human resources
staff were excluded.

‘[The appointee] might not
have been a politician, but
you’re appointing someone out
of a Minister’s Office, so it’s not
a good look. ... | [would say],
“It’'s not hard to run [an open
and advertised] process folks.
Just do it.”

People and Culture officer

Contract terms

372.

373.

Some VPS bodies do not require short-
term positions to be advertised. For
example, one Department’s recruitment
policy provides that vacancies of

‘6 months or less’ are exempt from
advertisement.

Short-term contracts should not be

used to circumvent the requirement to
advertise a position to a wide pool of
prospective applicants. In its publication,
Guidance for Integrity in Recruitment, the
VPSC cautions that taking shortcuts to
‘recruit someone quickly for a temporary
assignment’ can mean the market is ‘not
adequately tested'’.
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374.

375.

376.

377.

Human resources staff we interviewed
generally agreed it was necessary to
undertake an open and advertised
selection process before re-appointing
people to roles previously exempted
from advertisement. However, this
principle was not always observed in the
cases we examined.

In many other cases, former ministerial
staffers were directly appointed to
lengthy contracts without advertisement
of the position. More than half of the
direct appointments we examined
exceeded 12 months’ duration. Several
people were directly appointed to five-
year contracts each valued at more than
$1 million.

The recorded justification for these
appointments was particularly poor.

One brief observed only that the former
staffer’s ‘expertise’ meant ‘advertising the
position would not yield a more suitable
candidate’. This document referred to
‘urgent staffing needs’ to justify why the
five-year contract was not advertised.

Case study 6 concerns a former
Ministerial staffer who was directly
appointed to a three-month position by
a Department Secretary. Instead of being
provided an opportunity to interview for
an ongoing role, they were then given

a series of further fixed-term contracts

- collectively spanning almost seven
years’ duration and with a combined
value of more than $1.5 million - without
undergoing an open and advertised
selection process. We found this was
attributable to inadequate human
resources practices - noting a degree of
disorganisation in how the Department
managed the successive contracts.
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E Case study 6: Successive contracts without an open and
@s advertised selection process

Executive G, a former Ministerial staffer, was appointed to a three-month Director level
position within a Department, after the Secretary asked them to enter the VPS ‘for a
few months’ to assist a unit temporarily without a manager. In an email, the Secretary
observed from there ‘opportunities may present’ to join the roll-out of another project
within the unit.

At the time, the Department had recently undergone significant changes and did not yet
have a specific policy relating to recruitment of executive staff. The Department’s policy
for non-executive positions recommended (but did not require) internal advertisement of
roles of less than 12 months’ duration. A briefing to the Secretary noted the manager of
the unit was taking extended leave and recommended Executive G be directly appointed
because their expertise and the short-term nature of the role meant an open and
advertised process would not deliver a better candidate.

Executive G’s appointment was formalised by an executive employment contract. The
contract did not identify any duties associated with the position, leaving this blank. The
Department was unable to produce a position description for the role, although this was
not unique to Executive G’s situation.

Two days before their contract expired, Executive G was offered an extension of three
months. As before, the new contract did not specify any duties. Executive G told us that
during this period they applied for a different ongoing role in the same Department but
were unsuccessful. About two weeks before the second contract ended, the Department
Secretary wrote to Executive G to offer a further eight-month contract, backfilling an
Executive Director level vacancy in a different unit - a promotion and salary increase. This
time, the contract specified Executive G’s duties. Their period in this role was extended
twice to continue the backfill. This happened while the team was being restructured due
to the COVID-19 pandemic, and one extension was made while Executive G was absent on
parental leave. The extensions were also facilitated by direct appointment.

At the time of the second extension, Executive G’s line manager noted the position would
need to be advertised in future via the Jobs and Skills Exchange. They nevertheless
recommended Executive G’s contract be extended once more to ‘ensure ... continuity
within the team’. We received evidence that a subsequent review of the position confirmed
the need to advertise the role, although Executive G was not made aware of this.

When their term eventually expired, the Department continued to employ Executive G
for a further three months without a contract in place. During this period, a delegate

of the Secretary offered them a back-dated five-year contract in a newly created
position. The position was not advertised, nor was it the subject of an approved business
case - although absence of the latter was not uncommon in the Department at the

time. A briefing for the role - which related to a Cabinet-approved project - noted the
appointment would allow the team ‘to meet its key deliverables during a period of
increased pressure to deliver several critical pieces of work’. As before, the briefing also
noted the contract would ‘ensure continuity of leadership’ in the team.
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Case study 6: Successive contracts without an open and advertised selection
process (cont.)

Executive G’s new title and duties were not formalised until one month after the contract
was executed, when they were asked by their manager to prepare a description of

their responsibilities. This was incorporated into a revised employment contract. The
Department was unable to produce a position description for the role.

Executive G’s annual salary was progressively increased throughout their employment
at the Department, at the endorsement of several different managers. By the time of
the five-year contract, their pay had grown by 42 per cent compared to the initial three-
month Director level position. The Department was unable to produce evidence of any
reference checks conducted prior to Executive G’s recruitment to the Department or in
connection with any of the contract extensions.

In response to a draft extract of this report, Executive G recalled that exemptions from
advertising temporary contracts were ‘commonplace’ in their Department at the time,
and that other executives were also hired without finalised contractual duties. These
observations were consistent with other records we reviewed.

At interview, the Department Secretary described Executive G as an ‘exceptional public
policy thinker’. The Secretary acknowledged discussing Executive G’s career aspirations
with them when they left their Ministerial staffer position, stating ‘I said | would keep an
eye out for any opportunities’. The Secretary said they subsequently contacted Executive G
to offer them a job when a project suited to their circumstances and skillset began within
the Department. The Secretary acknowledged the circumstances surrounding Executive
G’s successive contracts were unusual, and said they were surprised to learn at interview
that the five-year contract approved by their delegate was not advertised on the Jobs and
Skills Exchange. In response to a draft extract of this report, they noted Executive G was
an ‘excellent public servant’ - emphasising the contract extensions and salary increases
were provided for this reason.

We did not identify any evidence Executive G engaged in inappropriate politicised
conduct while employed at the Department. Witnesses we interviewed told us Executive
G proved to be a highly capable executive with a clear sense of integrity. One executive
said Executive G was known by reputation to do ‘fabulous work’ and ‘never seemed

to draw on any of the benefits of the connection’ to their former Ministerial office -
distinguishing them from other former staffers the witness had encountered.

We found Executive G was offered successive contracts due to their specific skills
and performance, rather than as part of a coordinated scheme to avoid an open and
advertised recruitment process.

We did not identify any evidence that Executive G was hired based on partisan political
considerations, and we make no criticism of their actions or suitability for their roles.
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Figure 16: Executive employment contract without defined duties

(a)
(b)
(€)

Schedule A
Position, Duties and Location

Position: | - 5 Exccutive Officer Level 3 (E03).

Duties:
Location of work: Melbourne

Source: VPS Department

Creating new roles

378.

379.

380.

Public sector bodies need to ensure
employment decisions withstand
scrutiny and demonstrate clear business
value. This is particularly the case for
the creation of new executive positions,
where a five-year salary can sometimes
exceed $2.5 million.

The VPS Executive Employment
Handbook ("VPS Executive Handbook”)
requires each department to have an
Executive Remuneration Committee

to ‘ensure a consistent and rigorous
approach is taken to setting and
adjusting executive remuneration’. Some,
but not all, departments require the
creation of new executive positions to be
approved by such a committee.

The overwhelming majority of
appointments involving former ministerial
staffers we examined involved newly
created executive positions. Many were
not accompanied by a formal business
case. Briefings and recruitment files often
made no attempt to justify the additional
expenditure against the business needs
of the agency or identify how the
position would be funded. Just one
position created by a Department was
approved by an Executive Remuneration
Committee.

381.  Two-thirds of the direct appointments
we reviewed lacked position descriptions,
and five former Ministerial staffers were
offered employment contracts without
any defined duties. Figure 16 shows an
excerpt from one such contract.

382. In some cases, positions appeared to have
been created primarily to facilitate the
recruitment of particular Ministerial staffers
- rather than due to the business needs of
the agency. These decisions were unlikely
to be compatible with either the VPS

Standards or the merit selection principle.

‘[The Secretary] went, “I've got
this great person, the two of you
are going to be great together.”

... went, “Oh, great.” ... | think he
was in [Minister]’s office. ... They
[former Ministerial staffers] turn
up at your doorstep as, you know,

)

“Now they’re running this thing”.

Public sector executive

383. In contrast, positions that were advertised
to attract a wide pool of applicants were
invariably accompanied by position
descriptions and, in the case of newly

created roles, approved business cases.

384. Case study 7 concerns a former
Ministerial staffer appointed to an
executive position which appeared to
have been created primarily to facilitate

their recruitment to the agency.
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Case study 7: Position created after unsolicited approach

Executive H, a former Ministerial staffer, was appointed to an executive position in a
Department at the encouragement of a consultant.

At the time, Executive H had been working for about four years at a consultancy firm
which regularly contracted with the Government. A senior representative of the firm
emailed the Department Secretary (their former colleague) to recommend Executive H be
offered a role in the VPS. The consultant described Executive H as a ‘superstar’ who was
‘keen to get some government experience’. They said Executive H would be suitable for a
position ‘at the Director level’ leading a ‘special project’. At the time, Executive H had not
previously worked in the VPS.

At the Secretary’s request, the consultant provided further information about Executive
H’s salary expectations. These details were then provided to the Department’s People
and Culture team. About six weeks later, Executive H was offered a six-month executive
contract in a newly created position.

At the time, the Department permitted direct appointment of executives in ‘exceptional
circumstances’ only. Department policy required hiring managers to address:

* how the appointee was assessed against ‘clear and objective selection criteria’

¢ whether the appointee had been subject to a competitive selection process within
the previous 12 months

* whether the position required specialist skills or knowledge to fill a ‘critical business need’

e whether there were no other employees of the Department who could meet the
position requirements.

Under ‘Justification for not advertising’, the appointment brief stated only that Executive H
would be appointed to a ‘6-month time-limited position requiring extremely sophisticated
consulting, stakeholder management and conceptual abilities with specific availability
dates’. When prompted to explain how Executive H was selected, the brief merely stated,
‘The candidate has been assessed against the role requirements and [is considered]
suitable’.

The brief did not explain:
e why it was necessary to create the position
* how Executive H was assessed as suitable for direct appointment
* why other Department employees were not considered for the opportunity.

Department policy required that a position description be developed before appointing
to a new role. The Department was unable to produce a position description relating to
Executive H’s role.
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Executive H was subsequently offered a five-year contract within another Department -
also without being asked to undergo an open and advertised selection process. During
interview, the Secretary of this Department said Executive H had a ‘real passion and flair
for public policy’. They said they were surprised to later learn about Executive H’s past
employment as a Ministerial staffer. They said Executive H was hurt by media reports
labelling them as a ‘political operative’, noting their past work as a junior adviser was early
in their career and, on their understanding, did not arise from specific party allegiance.
The Secretary observed Executive H’s ‘identity as an independent ... and strategic policy
thinker is really important to [them?’.

In response to a draft extract of this report, Executive H noted they worked only briefly
as a Ministerial staffer, and not in Victoria. They also noted their former Minister had no
connections to the Victorian ALP and had already left politics by the time they joined the
VPS.

We did not identify any evidence Executive H was hired based on partisan political
considerations, and we make no criticism of their actions or suitability for their roles.

Pre-employment checks 387. IBAC has observed that validating
credentials is a ‘fundamental and

385. Public sector bodies should always straightforward pre-employment
undgrtake reference checks before screening step that should always be
making an offer of employment. Some conducted’. While most appointments
bodies require hiring managers to were preceded by a basic criminal
conduct at least _tvvo reference checks history check, agencies frequently did
for external applicants and one reference not validate former Ministerial staffers’
check for existing employees. qualifications and employment histories.

386. Most appointments involving former (-These-|ssue§ were present 'n_ another
Ministerial staffers we examined were line of investigation we examined - see
not preceded by reference checks. Some chapter 5.)
former staffers received successive 388. Case study 8 concerns a former

executive contracts and worked for many
years without a reference check being
undertaken.

Ministerial staffer who was directly
appointed to four executive positions
without undergoing a single reference
check.
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E Case study 8: Multiple executive contracts without reference
o> checks

Executive | was appointed to a six-month Director-level executive position in a
Department shortly after leaving their role as a Ministerial staffer. The recruitment file did
not record how Executive | was identified as a suitable candidate or whether any other
people were considered for the role.

The Department undertook some pre-employment screening but was unable to produce
evidence of any reference checks relating to Executive I's appointment. At the time,

the Department did not have a specific policy about reference checks for executive
recruitment. The Department’s policy for non-executive positions required reference
checks be undertaken when determining a preferred candidate’s suitability for a role. The
policy prohibited hiring managers from offering employment until all pre-employment
checks, including references, were complete.

Executive I's appointment was formalised by an executive employment contract. This
contract did not identify any defined duties relating to the role, stating only that these
were ‘[t]o be developed’. More than two weeks after the contract concluded, the
Department retrospectively varied it to appoint Executive | to a new role for a further

12 months. Paperwork formalising this was not completed until several days later, after
Executive | had already started in the new role. A short description of their new duties was
inserted into the new contract, although as before, the Department was unable to produce
a position description for this second position or any evidence of reference checks.

About two months before the second contract expired, Executive | was offered another
six-month contract in a third role. From there, they were offered a further two-year
contract. Again, the Department was unable to produce a position description for the
third position or evidence of reference checks.

A few months later, Executive | was offered a four-year executive contract in a fourth
position. Records do not show how they were assessed as suitable for the role, or record
any reference checks.

In total, Executive | was appointed to four executive positions over a period of three years,
without any reference checks being undertaken. None of the appointments resulted from
an open and advertised selection process. (In response to a draft extract of this report,
Executive | made it clear they would have cooperated with reference checks, if requested
by the Department.)

At interview, the Department Secretary observed Executive I’s initial appointment resulted
from an unexpected funding announcement associated with the COVID-19 pandemic.
They said that at the time, specialists in Executive I's field were ‘impossible to get’. They
recalled having to convince Executive | to take the job: ‘I remember ... saying, “Can you
please do this? It’s ... not a particularly attractive job to someone with [your] background,

L)

but | desperately need you”.
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The Secretary said Executive I's second contract was also arranged in haste and related

to another project with urgent staffing requirements. They commented, ‘I feel guilty now
looking at this [second appointment] because [Executive |] then got a tap on the shoulder
saying, “We desperately need you for another short-term contract”.
observed the second direct appointment ‘probably did [Executive I] a disservice’.

We did not identify any evidence Executive | was hired based on partisan political
considerations, and we make no criticism of their actions or suitability for their roles.

ELIE]

The Secretary

Declaring political affiliations and
activities

389.

390.

391

Public sector employees have the right
to participate in public affairs without
discrimination. This includes the right to

stand for election to Victorian Parliament.

Under the Code of Conduct, they

are nevertheless expected to avoid
participating in political activities in
the course of their work. They must
also avoid - or failing this, declare and
manage - any conflicts between their
public duties and private interests.

Public sector employees who engage

in political activities outside the course
of their work may need to declare a
conflict of interest. The VPSC'’s Guide

for Employees During Election Periods
provides advice to employees seeking to
engage in political activities. Those who
stand for election are expected to:

» disclose their candidacy to their
mManager and a senior executive

» discuss with their manager how this
might intersect with or impact their
public duties

« complete a conflict of interest
declaration and management form.

392.

The VPSC has observed that ‘affiliations’
between public sector employees and
political organisations can increase the
risk of a conflict of interest. Public sector
agencies provide inconsistent guidance
about whether employees are required to
declare membership of a political party.
During the period we examined, only one
department had issued specific advice
to employees - requiring declaration and
management of this interest in limited
circumstances.

‘[They were] pushing, you know,
obviously pushing for a different
... outcome. ... | talked to [a
colleague] and said, “I’'m really
uncomfortable about being in

a position where we’re in these
meetings and I’'m fully aware that
[the former Ministerial staffer is]
the pre-selected [ALP] candidate
...and | just don’t think it’s

»

appropriate...”.

Public sector executive
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393.

394.

Public sector executives are required to
complete a declaration and management
of private interests (‘DOPI") form upon
appointment and annually thereafter.

The standardised DOPI form does not
specifically prompt executives to declare
interests arising from political activities or
involvement in political parties. Records
we reviewed showed that within the 10
largest VPS agencies, just four executives
disclosed membership of a political party
in DOPI forms submitted during the
2020-21 financial year.

Several of the former Ministerial staffers
whose appointments we examined were
members of political parties or otherwise
engaged in political activities outside of
work. These individuals took different
approaches to declaring their political
affiliations and activities - demonstrating
the risk of inconsistent practice across
the public sector.

‘I learned about the political
affiliation of one of our staff
when | saw him on a billboard.
... That afforded me the
opportunity to say to this person,
“Do you feel comfortable with,
you know, how important it

is that you demonstrate how
apolitical you are in the public
service?” And, “We will have to
take mitigations to ensure that
public confidence remains in the

1)

[Department’s] work”.

Former Department Secretary

www.ombudsman.vic.gov.au

395,

Case study 9 concerns two former
Ministerial staffers who stood for election
while employed in the public sector. Case
study 10 concerns a former staffer who
voluntarily disclosed their political party
membership and later prepared a conflict
of interest management plan following
media enquiries about their background.



E Case study 9: Former Ministerial staffers in public sector roles
S promptly declare lawful election campaigning

While employed in the public sector, Executive F and Executive J were both preselected
to represent the ALP in an upcoming election.

Executive F promptly informed their manager of their preselection. Their agency then
prepared a management plan which, among other things:

¢ temporarily changed their duties to reduce the risk of perceived conflicts of interest

* restricted their ability to access sensitive organisational information, including Cabinet
materials

« established clear boundaries around their ability to make public comment about the
agency’s activities

¢ prohibited them from campaigning during work hours without authorised leave.

Executive J also promptly informed their manager and Secretary of their preselection,
which led to discussions about how to manage any perceived conflicts of interest
between their public duties and their election activities. However, this was not formally
documented on Executive J’s personnel file.

Several weeks later, Executive J approached their employer’s Integrity Unit for help
amending their annual DOPI form, after a journalist asked the Department about a
possible conflict of interest arising from their political campaign. The Integrity Unit helped
Executive J prepare a formal management plan to ensure their political activities as an
election candidate did not conflict with their public duties.

Both Executive F and Executive J acted appropriately in promptly declaring their intention
to engage in political activities. We did not identify any evidence that either contravened
the apolitical requirements of the Code of Conduct when election campaigning.
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E Case study 10: Media enquiries prompt preparation of conflict
s> of interest management plan

Executive K was appointed to a newly created Director-level executive position within a
Department. The 13-month position was not advertised. At the time, Executive K had more
than a decade of experience working as a Ministerial staffer and had only recently finished
a role in a Ministerial office.

Department policy generally required hiring managers to use executive search firms to
identify candidates for executive positions, though allowed for certain exceptions.

An executive recruitment request form stated the new role was to deliver significant
initiatives ‘that are a high priority for government’. The form recommended Executive K
be directly appointed due to their ‘unique experience in working across government to
broker agreed outcomes on complex policy issues’. A position description and business
case were prepared, and the position was approved by the Department’s Executive
Remuneration Committee.

The recruitment file nevertheless did not explain how Executive K was identified as a
candidate for the position and what steps, if any, the Department took to assess their
suitability. The Department was also unable to produce evidence of reference checks
undertaken before the appointment. During interview, a Department executive indicated
reference checks were not always done when a candidate was a ‘known quantity’.

Executive K was later appointed to a different executive role in an acting capacity. They
subsequently applied for the position when it was advertised. In contrast to their initial
appointment, Executive K was interviewed, a selection report was prepared, and reference
checks were undertaken. Executive K was identified as the preferred candidate and
appointed for a five-year term.

As an executive, Executive K should have been asked to submit a DOPI form upon joining
the Department and each year afterwards. The Department was unable to produce a DOPI
form completed by Executive K at the time of their initial appointment, or evidence this
was requested. Executive K later completed a DOPI form after being appointed to the
five-year position. In this form they voluntarily disclosed they were a member of a political
party. Their manager assessed the declaration and affirmed they were satisfied it did not
identify any actual, potential or perceived conflicts of interest.

The following year, Executive K submitted a more detailed DOPI form and also completed
a conflict of interest declaration and management plan, after a journalist contacted

the Department to ask about their past work as a Ministerial staffer and perceived
connections to the ALP.
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In this document, which was subsequently endorsed by their supervisor, Executive K:

* declared they were a member of the ALP and had previously worked as a staffer to
several Ministers

» affirmed they were not a party officeholder

¢ acknowledged that ‘stakeholder feedback’ to the Department Secretary had raised
the possibility they had a perceived conflict of interest

¢ gave an undertaking not to be involved in the preparation of any Departmental
materials relating to the upcoming Victorian election

« confirmed they would otherwise adhere to the Code of Conduct obligation to remain
apolitical in the course of their work.

After the media enquiries, Executive K’s Deputy Secretary contacted them to express
sympathy about the media attention. They reassured Executive K they had ‘no
conversations with the MO [Minister’s office] or any politician in relation to your merit-
based recruitment and appointment’. The Deputy Secretary said they had ‘not one second
of regret about your appointment as your subject matter knowledge combined with
policy expertise, excellent leadership and integrity has been unsurpassed’.

In response to a draft extract of this report, Executive K told us they originally declared
their political party membership out of an abundance of caution - noting this went
beyond Department policy at the time. They said they did not consider a conflict of
interest actually existed, but felt the risk of a perceived conflict increased after media
reports were published about their background. They said the media enquiries prompted
them to re-evaluate their situation and consult with their manager about preparing a
conflict of interest management plan.

We found Executive K’s actions were consistent with Department policy at the time.
We also did not identify any evidence they were hired based on partisan political
considerations, and we make no criticism of their actions or suitability for their roles.
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Moving between political and apolitical

399.

roles

39

39

39

6. Public sector employees and ministerial
staffers are subject to substantially
different standards of behaviour. Public
sector employees are required to remain
apolitical, in contrast to ministerial
staffers who work in an openly political
environment.

7. There are currently no formal protocols
governing the movement of employees
between ministerial offices and the
public sector. We found that ministerial
staffers who enter the public sector,
although subject to the public sector
values, are not always provided specific
advice about the different behavioural
expectations applying to their new role.

8. Some ministerial staffers can find
it difficult to establish appropriate
boundaries with Ministers. Figure 17
shows an email sent to a Minister by a
former staffer using a VPS email account.

401.

400.

In some cases we reviewed, former
Ministerial staffers were tasked with
implementing policies they had previously
assisted to develop when employed

in a Ministerial office. Although not
prohibited, interviews and submissions to
the investigation indicated this practice
contributes to perception of politicisation.

Several of the former staffers

whose appointments we examined
subsequently received approval

to undertake further temporary
employment in a Ministerial office.

Public sector agencies did not always
demonstrate a clear appreciation of the
risks associated with these deployments.
For example, one staffer continued to
have access to a Departmental account
while temporarily working for a Minister.
(We did not identify any evidence the
account was misused during this period.)

Case study 11 concerns a former
Ministerial staffer who was appointed to
a VPS agency they had previously helped
establish while employed in the PPO.

Figure 17: Email from former Ministerial staffer to Victorian Government Minister

rrom |

Sent: Friday 8 January 2021, 12:55 PM

To: I 1\

Subject: RE:_- draft notes and roundtable summary

Thanks gorgeous!

Source: VPS Department
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Case study 11: Former PPO staffer appointed to new VPS agency
N\

Executive L was directly appointed to a senior position within a newly established VPS
agency. Immediately before this, they worked in the PPO providing advice to the Premier.
The recruitment brief observed as a staffer Executive L had been ‘intimately involved’ in
policy development leading to the agency’s creation.

The recruitment brief noted Executive L had ‘exceptional stakeholder management skills’
and ‘unparalleled knowledge’ of the issues facing the new agency, and recommended they
be offered a short-term contract until the position was ready for advertisement. While
serving in that position, Executive L was responsible for further policy development and
acted as project manager for a community investment strategy, advancing initiatives they
had previously monitored in the PPO.

The position that Executive L was temporarily appointed to was externally advertised
after several months. Executive L applied, was interviewed, and ultimately succeeded
in obtaining a long-term contract. The selection report noted Executive L scored ‘in the
excellent range’ for most selection criteria.

Some time later, Executive L was seconded to a newly created executive position within
a Department, where they helped coordinate a major cost-of-living initiative. They were
then directly appointed to a five-year executive position in a second Department. The
recruitment brief noted Executive L’s ‘expertise’ and ‘urgent’ staffing needs to justify the
lack of advertising. In an email concerning Executive L’s appointment, one Department
executive observed they would speak with the Secretary about their ‘risk appetite for just
doing direct appointments with no process’, observing this was ‘[n]Jot a good look really’.

During interview, a former colleague said they believed Executive L was appointed to
the VPS to advance a specific ALP policy objective. This was not substantiated by the
investigation. At interview, Executive L’s former Secretary observed they were a ‘great
value employee’ who made a conscious effort to avoid perceptions of political patronage
by entering the public sector at a position well below their level of experience.

We did not identify any evidence Executive L was hired based on partisan political
considerations, and we make no criticism of their actions or suitability for their roles.
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What we found

402. The appointment of former ministerial
staffers to the public sector featured
prominently in The Age article and
submissions we received. It is clear this
practice contributes to perceptions of
political patronage. Those perceptions
are heightened when appointment
decisions are not demonstrably open and

transparent.

403. Consistent with the theme of The Age
article, the information we collected
suggests there has been a marked
increase in the appointment of former
ministerial staffers to the VPS and
broader public sector in recent years.
This is likely partly attributable to the
significant increase in the number of
staffers employed in Victoria during the
same period, as well as slower growth in
size of the VPS.

404. Among appointments we examined,

we did not find evidence of direct
politicisation of the kind suggested in
The Age article - that is, partisan hiring to
inappropriately advance ALP objectives.
While in some cases information was
simply lacking, none showed evidence
staffers were being appointed based on

overt partisan political considerations.

405. However, lack of transparency
surrounding appointments - and what
appeared to be an increasing reluctance
to undertake open and transparent merit
selection processes - has understandably
fuelled perceptions of patronage. This is
detrimental to the integrity of the public
sector, as well as the reputation of the

people concerned.
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406.

407.

408.

4009.

410.

Public sector employers have the
discretion to directly appoint employees.
Hiring decisions must nevertheless
adhere to the Public Administration Act,
including the VPS Standards. We found
this discretion was not always being
appropriately used, nor justified in official
records.

Most appointments of former ministerial
staffers we examined did not result from
open and transparent merit selection
processes. Some did not appear
demonstrably compatible with the

VPS Standards or the merit selection
principle.

In a smaller number of cases we
examined, VPS agencies appeared

to have created positions for the
predominant purpose of hiring a former
ministerial staffer, without sufficient
regard to business needs. This is
potentially a mismanagement of public
resources.

Many recruitment decisions were also

so poorly documented that it was not
possible to readily identify how or why
someone was appointed. This was not
unigue to appointments involving former
staffers, but nevertheless continues

to leave the public sector open to
allegations of political patronage.

Greater use of open and transparent
merit selection processes should help
address politicisation risks. But this is
not a complete fix. Submissions pointed
to the aggregate effect of importing so
many former political staffers - possible
erosion of Westminster traditions,
compromised independence, and an
unhealthy focus on supporting the
Government’s political aims.




411,

412.

413.

Many of the appointments we reviewed
were justified by decision-makers on
grounds of responsiveness - essentially,
the need to quickly set up a new
function, deliver a Government priority,
or respond to some other pressing
organisational demand. We heard it was
necessary to quickly appoint people
familiar with Government policy to ‘get
things done’ and deliver much needed
programs and services for the public.

Yet ‘over responsiveness’ - disregarding
policies or conventions to meet the
political aims of government - is a
significant risk, as frequently noted

by many observers. The risk is greater
the longer a political party holds
government. This theme was present in
our other lines of investigation, and is
further discussed in the next chapters of
this report.

Safeguarding and upholding the public
sector values is the responsibility of the
VPSC and agency heads. As this chapter
shows, their work must be supported by
strong adherence to the merit selection
principle in all appointments.
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Chapter 5: Executive hiring at DJCS
and DJPR after the 2018 State election

A414.

415.

4le.

417.

418.

We investigated the appointment 419,
of dozens of senior staff to two
Departments following the 2018 Victorian

election:

* the Department of Justice and
Community Safety (‘DJCS”)

* the Department of Jobs, Precincts
and Regions (‘(DJPR).

420.

At the time, both were led by newly
appointed Secretaries whom The Age
article identified as among a small
number of ‘favoured’ public servants with
‘more direct access to [Premier Andrews]
than many of his Ministers’.

Among the reasons we chose DJCS
and DJPR for close study was the large
number of submissions we received
about senior hiring at both, especially
about the mass intake of executives
post-election.

421,

We heard this recruitment activity
collectively resulted in the appointment
of a cohort of former DPC staff, fuelling
perceptions of patronage and a central
agency ‘takeover’ of the two line
Departments. These concerns aligned
with those raised in The Age article
about DPC’s expanding size and power,
and closeness to the political arm of
Government. Both new Secretaries

had previously held senior positions in
DPC, and one was among the so-called
‘political operatives-turned-bureaucrats’
listed in The Age article.

Information we reviewed highlighted

a notable flow of executives to DJCS

and DJPR across 2019 and 2020, as

can be seen in Figure 18 which shows
the movement of DPC’s 2018 executive
workforce in the years following the 2018
election.
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422.

Some submissions spoke of similarities
between initial hiring at DJCS and DJPR:
rapid recruitment of a new Board for
each Department, use of a ‘values-based’
approach to assess candidates, and

the shared professional background of
the new Secretaries and many of those
appointed.

In various differing ways, submissions
also highlighted a potential erosion of
merit-based hiring at both Departments,
which contributors felt had political
overtones. Some linked recruitment

at DJCS and DJPR to an increasing
emphasis on ‘responsiveness’ to
Government - to a point which

allegedly threatened traditional VPS
independence.

We did not substantiate allegations

of a coordinated ‘DPC takeover’ of
DJCS or DJPR, nor did we identify
evidence that either Secretary engaged
in inappropriate partisan political
decision-making. We found both were
talented public servants, who dedicated
themselves to quickly establishing or
transforming their Departments to
meet the demanding expectations of
Government.

Yet we identified shortcomings with
recruitment practices which, in our view,
led or contributed to perceptions of
politicised hiring. This included multiple
instances of non-compliance with public
sector standards intended to ensure
merit selection takes place. The nature
and extent of these shortcomings
differed by Department, as the following
sections of the report explain.




Figure 18: Movement over time of executives who were employed at DPC on 1 July 2018

July 2018 July 2019 July 2020 July 2021
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93 executives at DPC

July 2018

52 of the 93 still at DPC
27 now at DJPR or DJCS
B at other agencies

July 2018

39 still at DPC
315 now at DJPR or DJCS
6 at other agencies

July 2020

25 still at DPC
36 now at DJPR or DJCS
13 at other agencies

July 2021

Source: Victorian Ombudsman based on VPSC, DJCS, DJPR and open-source data
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Figure 19: Timeline of events

21 Nov 2018

24 Nov 2018

28-29 Nov 2018

7 Dec 2018

11 Dec 2018

12 Dec 2018

17 Dec 2018

17-18 Dec 2018

18-20 Dec 2018

20 Dec 2018

21 Dec 2018

8 May 2019

16 May 2019

17 May 2019

20-25 May 2019

5 Jun 2019

29 Nov 2018 -
30 Jun 2019

29 Oct 2020 -
7 Dec 2020

21 Feb 2022

Victorian Secretaries Board endorses 100-day plan for post-election period; sets
30-day target for Department Board recruitment

Victorian State election held; ALP Government re-elected

Executive order renames DJCS and effectively splits DEDJTR to form DJPR
(taking effect 1 January 2019); Premier appoints new Secretaries to DJCS and DJPR

DJPR Secretary begins recruiting for new DJPR Board

DJCS Secretary begins recruiting for new DJCS Board

DJPR Board applications close

DJCS Board applications close

DJPR Board candidates interviewed

DJCS Board candidates interviewed

DJPR Board announced; DJCS Secretary and another panel member attend
Christmas event with some DJCS Board candidates

DJCS Board announced

DJCS Board begins recruiting for more than 50 Executive Director and Director
positions

DJCS Executive Director and Director applications close

DJCS Board shortlists most Executive Director and Director candidates

More than 60 candidates interviewed for DJCS Executive Director and Director
roles

Majority of successful DJCS applicants announced

Twenty-one executives directly appointed to DJPR

DJPR recruits for four Associate Deputy Secretaries

DJPR Board is expanded; several Deputy Secretaries directly appointed
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Executive hiring at the Department of Justice and
Community Safety

What we investigated

423, We received 36 submissions about senior 425, We focused on two significant hiring
hiring at DJCS, many of which referred initiatives within DJCS during this period:
to the mass replacement of executives

following the 2018 Victorian election and
the arrival of the new Secretary.

424.  As noted above, this was said to have
resulted in the appointment of a large
number of former DPC staff to senior

* the formation of DJCS’s inaugural
Board of Management (‘'DJCS
Board’) in December 2018

« the ‘spill and fill' of more than 50
Executive Director and Director
positions in mid-2019.

positions at DJCS, fuelling perceptions

of patronage and a ‘DPC takeover’ 426. We gathered and reviewed recruitment
with political overtones, as well as files, emails, and phone records, and
more generalised concern about merit- interviewed 19 witnesses, including a mix
based hiring at the Department - a key of current and former DJCS executives,
protection against politicisation. People and Culture staff and members of

DJCS’s inaugural Board.

Who we interviewed

We interviewed a cross-section of witnhesses familiar with the bulk hiring at DJCS:

three senior People and Culture team members
another eight executives or senior officers appointed to DJCS before the 2018 election

six people appointed to DJCS during the events described in this chapter, including
the then Secretary

the then DPC Secretary.

During our investigation, the (now former) DJCS Secretary noted that many DJCS staff
had their employment terminated during their period as Secretary, including some for
serious misconduct, and they queried whether participants were engaging in good faith.

We critically assessed all witness evidence, and cross-checked information wherever
possible with other sources. Just two witnesses were let go at DJCS during the period we
examined - neither for misconduct.
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Figure 20: DJCS bulk hiring, at a glance

Our investigation DJCS bulk hiring

36 submissions about DJCS 6 o 'l' executive appointments:

d . d 20 former DPC colleagues
395,648 records reviewe of new DJCS Secretary
19 witness interviews

9 business days to hire new DJCS Board:
5 business day advertising period

% panel members, all current or former DPC officers

20 -minute interviews

() records kept of shortlisting, interviews, candidate
rankings, reference checks, and conflict of interest

management

9 Deputy Secretaries appointed to new DJCS Board, including:

5 former members of DPC group previously overseen by DJCS Secretary

3 weeks to hire 40+ Executive Directors and Directors:

7 business day advertising period 60 +people interviewed in one week
480"‘ applications screened by conflict of interest
following day declaration on file
30 -minute interviews O records kept of shortlisting,
interviews, and candidate
rankings
4 Executive Directors and Directors appointed (excluding

roles handled by external recruiters):

former DPC colleagues of
AIT_Dgt DJCS Secretary and some
a thir Board members

$83 million in contracts awarded (full term)

Source: Victorian Ombudsman
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About DJCS

427. DJCS is one of 10 Victorian Government
Departments. It is responsible for the
delivery of justice and community
safety services. It also manages the
development and implementation of
laws, regulations and policy across its
portfolio areas.

428. Among other things, DJCS administers
Victoria’s prison and youth justice
systems, victim support services and
the regulation of liquor and gaming. The
wide range of public sector bodies within
DJCS'’s portfolio of responsibility includes
Court Services Victoria, Victoria Police
and Emergency Management Victoria.

429. Since January 2019, the DJCS Board has
been responsible for coordinating the
governance functions and work with
portfolio agencies. Led by the Secretary,
Board members typically include the
Department’s Deputy Secretaries and
other senior leaders. During the period
we examined, DJCS was accountable
to four ministers across eight portfolios,
including the Attorney-General.

430. Before 2019, DJCS was known as the
Department of Justice and Regulation.
For ease of reference, this report uses
‘DJCS’ to refer to the Department under

its current and former names.

New DJCS Secretary appointed

431,  The 2018 Victorian election held on
24 November 2018 resulted in the re-
election of the ALP led by Premier Daniel
Andrews. The election campaign was
characterised by a strong emphasis on
crime prevention and community safety.

432, On 28 November 2018, following
announcement of the election results,
the Premier appointed a new DJCS
Secretary, effective the following day.

433.

434,

435.

436.

437.

Immediately before their appointment as
DJCS Secretary, they were DPC’s Deputy
Secretary, Social Policy where, among
other things, they were responsible for
coordinating strategic policy advice to
the Premier about justice and family
violence issues. They previously held
senior public service roles in New South
Wales and Victoria, working under both
ALP and Liberal Governments.

While completing their university studies
they briefly interned as a research
assistant to a Victorian ALP Minister.
During interview, the (now former)
Secretary gave evidence they were

not a member of the ALP or any other
political party and had no formal political
affiliations. They expressed frustration

at continued reference to their period

as a Ministerial staffer in media articles,
stating, ‘It doesn’t matter what | do for
the next 20 years ... | did that work and
that’s still a question that comes up’.

Department Secretaries are chosen by
the Premier, and it is not uncommon

for new Secretaries to be appointed
following a State election. Records we
reviewed did not suggest any connection
between the Secretary’s appointment

to DJCS and their work as a ministerial
staffer decades earlier.

The Secretary’s appointment

coincided with the departure of DJCS’s
longstanding former Secretary. We heard
this departure following the election

was not unexpected, however was more
abrupt than some DJCS staff anticipated.

It also coincided with broader MoG
changes to DJCS. Witnesses we
interviewed generally agreed these did
not significantly impact the Department’s
core responsibilities and operations.
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Appointments we examined

438. After starting in their post, the new * the formation of the inaugural DJCS
Secretary introduced several significant Board, involving the ‘spill’ of all
changes to the Department’s executive Deputy Secretary positions and a
structure. rapid ‘bulk recruitment’ process to

_ select replacements
439. These included: ) )
* the subsequent ‘spill’ of Executive

* the appointment of a small cohort of Director and Director positions in
former DPC colleagues to assist with mMid-2019, involving a second, much
the initial transition period larger ‘bulk recruitment’ process.

Policies and procedures we considered

In examining relevant appointments, we considered VPS-wide requirements and guidance
relating to executive recruitment, including the VPS Executive Handbook.

We also considered internal DJCS policies and procedures, though had difficulty
establishing which (if any) directly applied to executive recruitment during the relevant
period. In response to a summons, DJCS initially produced a Recruitment and Selection
Guideline and Related Policy (‘DJCS Recruitment Policy’), which stated it did not apply

to executive appointments. Through emails, we found a draft version of a DJCS Executive
Officer Recruitment Process (‘DJCS EO Recruitment Process’), which DJCS clarified was
adopted before 2018 and applied to executive recruitment ‘from 2019 until September
2020’ alongside the DJCS Recruitment Policy and VPS Executive Handbook. Key witnesses
gave evidence they were unfamiliar with the DJCS EO Recruitment Process and uncertain
about its status when the hiring activities we examined took place.

Due to this ambiguity, we made no findings about whether the bulk recruitment activities
examined in this report complied with DJCS’s recruitment policies. We nevertheless
considered the DJCS Recruitment Policy and DJCS EO Recruitment Process, together
with the VPS Executive Handbook, as indicators of conventionally accepted recruitment
procedures during the relevant period.

In response to a draft extract of this report, the (now former) Secretary noted the VPS
Executive Handbook was non-binding. They submitted that any departures from its
recommended processes were ‘immaterial’ and did not ‘in and of themselves, represent
any breach of the legislative requirements or VPS Standards’. Noting the uncertainty
about the status of the DJCS EO Recruitment Process and DJCS Recruitment Policy, the
Secretary submitted that alleged departures from them ‘should be treated with caution’.
They also submitted that departures from conventionally accepted recruitment practices
did ‘not mean that ... appointment decisions were not merit-based, lacking in transparency
or unfair’.
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Initial transfer of DPC staff

440. On starting at DJCS, the new Secretary
facilitated the appointment of several
DPC employees to DJCS to assist
with the initial transition period. Three
individuals were directly appointed
to executive roles in the Office of the
Secretary.

441. Two other executives were seconded
to DJCS from DPC as Acting Deputy
Secretaries and were subsequently
appointed to ongoing Deputy Secretary
positions in the bulk recruitment process,
discussed below. The Secretary told
us that one filled a vacant Deputy
Secretary role which ‘required immediate
replacement’, and the other was brought
across at the request of DPC’s Secretary
to continue leading a project slated for
transfer to DJCS.

442, All five executives worked at DPC during
the Secretary’s period there, and three
were previously direct or indirect reports.
At interview, the Secretary gave evidence
they did not have a social or personal

relationship with any of the five.

443, Itis not unusual for a new Secretary

to ‘bring across’ a small cohort of staff

to assist with the transition. However,
witnesses we interviewed said the
volume and nature of these initial
appointments was nevertheless remarked
upon within DJCS. For example, one

executive observed:

Quite often, a Secretary will bring at
least an EA, and maybe an Adviser

of some sort with them from outside

... because they’'ve got a trusted
relationship with them, so that’s fairly
normal. Probably the extent of people
that [the new Secretary] brought over
was more than I've ever seen previously.

444,

445,

Similarly, a then senior DJCS People

and Culture team member said a new
Secretary would usually ‘come in and
get a lay of the land before you bring the
whole contingent with you’, adding that
in their view, ‘this stuff had been pre-
organised’ because the new appointees
‘definitely hit the ground running’.

In response to a draft extract of this
report, the Secretary denied the
appointments were pre-organised.
While evidence did not suggest they
were (beyond what would ordinarily be
expected), the scale and pace of the
initial transfers caused some existing
DJCS personnel to suspect significant
changes were about to be rolled out.
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Direct appointments

The VPS Standards require that employment processes be fair and transparent. According
to the Standards, employees should only be appointed or promoted from a limited field of
candidates where ‘identified based on objective criteria’.

Three executives who moved from DPC to DJCS to assist the Secretary with the transition
were engaged via direct appointment. Rather than being transferred, these individuals
signed new, five-year executive contracts. In some cases this brought a more sizeable
remuneration package; for example, one appointee’s increased by more than $100,000
per year. (In response to a draft extract of this report, the Secretary said the salary offered
to this executive ‘was likely similar to other executives in such roles and would have had
regard to the size of the role and the size of the Department’).

In response to a summons, DJCS was unable to produce an appointment brief or any other

Secretary’s intentions for the Department.

records explaining why these individuals were appointed or how their salary increases
were determined. In each case, recruitment files maintained by DJCS contained only a
copy of the letter of offer and employment contract.

While use of the direct appointment method can be justified in cases of rapid
organisational change, the available records relating to these appointments did not appear
to satisfy the VPS Standard that employment documentation be sufficiently clear and
comprehensive to make decisions transparent and capable of effective review.

During interview, a senior member of DJCS’s People and Culture team criticised the
process behind the appointments, stating it was ‘completely not transparent’ and
‘lacked any semblance of regularity’. Evidence from a number of witnesses suggested
this perceived lack of transparency contributed to speculation among staff about the

‘Spill’ of Deputy Secretaries 448. Many of the shortlisted candidates and
successful applicants for DJCS Board
446. Around the same time as the initial positions had worked at DPC alongside
transfers, the Secretary began planning selection panel members.
to restructure the Department and
change its executive workforce. 449. Five appointees had held senior positions

447 One of the first changes - planned just
three days after they started as Secretary
- was to recruit a senior leadership team
to form a new DJCS Board. This involved
a ‘spill and fill’ of all existing Deputy
Secretary positions. Eight positions were
externally advertised, although nine
people were ultimately appointed to the
Board.
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within DPC’s Social Policy Group,
previously overseen by the new DJCS
Secretary. A sixth Deputy Secretary was
appointed from DPC’s Governance Policy
and Coordination group. Three appointees
were existing DJCS Deputy Secretaries,
and another was a DJCS Executive
Director. The total amount payable under
the full term of employment contracts
awarded exceeded $16 million. (This was
consistent with standard VPS executive
remuneration levels).




450.

451.

452.

The spill of Deputy Secretary positions
drew strong comment from existing
DJCS executives and senior personnel we
interviewed. There was broad consensus
it represented a ‘clean out’ of DJCS'’s
former leadership team. This was said

to have been motivated by perceptions
the Department had become ‘old
fashioned’ and insufficiently responsive
to Government priorities.

It is not unusual for new Department
Secretaries to initiate changes at the
senior executive level. However, in
this case, several factors appeared to
contribute to perceptions of a 'DPC
takeover’ of DJCS, with overtones

of politicisation. This included the
immediacy and speed at which senior
executives were replaced, perceived
irregularities in the recruitment
process, and the common professional
background of many successful
applicants.

Although we did not substantiate
allegations of a coordinated ‘DPC
takeover’, we identified shortcomings

in the level of rigour surrounding the
DJCS Board recruitment process. These
included:

* departures from conventionally
accepted recruitment practices

e poor management of possible
conflicts of interest, including
evidence of undeclared socialisation
between applicants and selection
panel members while the recruitment
process was underway

* poor documentation of the
selection process, which diminished
transparency and the capacity for
effective review of appointment
decisions.

453.

454.

Recruitment for the DJCS Board
occurred in parallel with Board
recruitment activity at DJPR, also led

by a new Secretary appointed from
DPC after the 2018 State election. The
processes followed in both Departments
had clear superficial similarities and

we identified evidence of some limited
operational coordination between DJCS
and DJPR staff.

‘A new appointment would be
announced, and people would
say, “Well surprise, surprise: It’s

)

someone else from DPC”.

Former DJCS executive

Witnesses commented on the parallels
between the two processes and, in
some cases, perceived this as evidence
that DPC had sought to exert greater
influence over the two line Departments.
However, we did not identify evidence
of direct coordination between the
two Secretaries, nor evidence that DPC
inappropriately influenced the parallel
Board recruitment processes within
DJCS and DJPR.

Rationale

455,

During interview, the Secretary told
investigators recruiting the DJCS Board
was one of their immediate priorities as
incoming Secretary, based on known
‘underperformance’ of the Department,
including ‘significant issues’ with the
existing senior leadership team. They
described a Department in disarray,
plagued by administrative inefficiencies
and a ‘deeply toxic’ workplace culture.
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456.

457.

458.

459.

They said they were given ‘very clear
instructions’ upon their appointment ‘in
terms of going in and changing [DJCS]
culturally’ - recalling they discussed this
with DPC'’s Secretary at the time. They
told investigators they ‘went into [DJCS]
very clear-eyed about the need to reform
and transform the culture quickly’, adding:

I had a job in front of me to transform
the Department, to make sure it was
a values-based Department that was
collaborating with other departments,
that had the confidence of all the
[Department’s] Ministers, that the
Department would deliver upon the
government of the day’s agenda.

In response to a draft extract of this report,
DJCS'’s previous Secretary contested

this characterisation of the Department.
The previous Secretary described the
Department’s leadership team at the time
as ‘incredibly collegiate, hardworking,
responsive, and [having] shared a values-
driven culture’. They also recounted senior
leaders working with other departments
on a number of cross-portfolio reforms,
including those arising from Royal
Commissions and parliamentary inquiries,
and strong relationships at a regional level
maintained ‘through various multi-agency
arrangements’.

While the former DPC Secretary did not
provide evidence about the extent of
any cultural or performance issues within
DJCS, they said at interview they were
aware of concerns held by the elected
Government about the ‘responsiveness’
of DJCS prior to the election.

Most DJCS executives we interviewed
agreed opportunities existed to improve
the Department’s performance after
the 2018 State election. They noted
organisational ‘silos’ had sometimes
resulted in inconsistent advice to
Ministers, and recalled incidents where
the Department failed to address clear
administrative problems to the evident

dissatisfaction of the elected Government.

www.ombudsman.vic.gov.au

460.

401.

462.

However, these witnesses tended to
express a more nuanced appraisal of the
Department’s overall performance and
culture. For example, one DJCS Board
member appointed by the new Secretary
acknowledged the Department was
previously seen as ‘pretty old school” and
‘not setting the world on fire’ but said
they nevertheless would have described
it as a ‘solid performer’.

Other witnesses acknowledged there
was scope to improve practices but
described being unaware of any
significant performance issues that
warranted the scale of changes initiated
by the new Secretary, including the

‘spill’ of Deputy Secretary positions. For
example, one executive said DJCS ‘was
not in poor shape, in my opinion’, adding:

[The Secretary] had a view that [they
were] there to clean up the Department
and get it back on track. And | think a
number of us went, ‘Hmm. Yeah, there’s
always improvement, but | don’t know
that [level of] clean-up was required’.

In response to a draft extract of

this report, the previous Secretary
acknowledged that, like any
department, ‘there were opportunities
for improvement and instances where
things could have been done differently
with the benefit of hindsight’. Regarding
references to the Department’s
organisational ‘silos’, they explained

that under their leadership, Ministers
had ‘a direct line of sight to particular
Deputy Secretaries’, which they believed
‘assisted with responsiveness and direct
accountability’. The previous Secretary
said they were not aware of inconsistent
advice being given and described their
approach as ensuring the Department
provided ‘tailored’ advice that
considered Ministers’ respective portfolio
responsibilities, rather than ‘relying solely
on a “one size fits all” single piece of
advice for all Ministers’.




463.

The previous Secretary also referred to the
many achievements during their period as
Secretary, telling the investigation these
were ‘an indication of the responsiveness
of the Department to the reform agendas
and the election commitments of
successive governments’ they worked
under between 2013 and 2018. They
recalled that most, if not all, of the 2014
election commitments were implemented
by the time of their departure.

Bulk recruitment process

464. Methods used to select and appoint

the new DJCS Board diverged from
conventionally accepted recruitment
practices, including those set out in the
DJCS EO Recruitment Process and DJCS
Recruitment Policy for non-executive
positions, as well as the generic executive
recruitment process identified in the VPS
Executive Handbook. Most relevantly, the
departures included:

* the relatively short period of time in
which positions were advertised and
filled

* the use of a ‘values-based’ approach
to candidate assessment and
interviews

» the absence of contemporaneous
records of reference checks, criminal
history checks and other pre-
employment screening processes for
successful candidates.

Recruitment timeframe

465.

466.

467.

The DJCS Board bulk recruitment
process began on 11 December 2018 and
concluded eight business days later, on
21 December. This was much faster than
would normally be expected for the
recruitment of executives within the VPS.
For example, the DJCS EO Recruitment
Process envisaged a six-to-eight-

week timeframe for recruiting a single
executive employee.

Each stage of the process was
compressed - for example, positions
were advertised for only five business
days from Tuesday 11 December to
Monday 17 December 2018. This
differed from the two-week advertising
period recommended in the DJCS EO
Recruitment Process but was consistent
with the DJCS Recruitment Policy for
non-executive positions. The selection
panel began interviews the next day, and
outcomes were announced a day after
interviews concluded.

DJPR commenced a similar rapid bulk
recruitment process for its new Board
around the same time, with applications
opening on 7 December 2018 and
appointments finalised nine business
days later on 20 December.
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Figure 21: Advertisement text - DJCS Board positions

About us

About the role

community safety portfolio.

e continue to deliver exemplary services

collaboration, transformation and integrity.

The Department of Justice and Community Safety (DJCS) is establishing a new Board of Management that will have
oversight of functions including: Victim Support, Justice Services, Aboriginal Justice, Family Violence, Justice Operations,
Regional Service Network, Corrections, Youth Justice, Emergency Management, Police and Crime Prevention,
Regulation, Corporate Services, Justice Coordination, and Workplace Safety Policy.

DJCS will be led by a Board of Management, comprised of the Secretary and eight Deputy Secretaries. Each Deputy
Secretary will oversee and lead the work of a group, ensuring the provision of strong expert advice to government
on policy and program issues and the development of strategic approaches to ensure the delivery of the justice and

The Board of Management will have an opportunity to:

e place community needs at the heart of decision making processes

e create, shape and cultivate a contemporary values based workplace culture and champion behaviours such as

Source: DJCS

468. Expediting the DJCS Board recruitment
process was reasonably necessary to
minimise disruption to the Department’s
operations. This was consistent with a
VPS-wide post-election transition plan
developed by DPC and endorsed by
the Victorian Secretaries Board on
21 November 2018, which set a
three-week target for finalising the
composition of Department Boards.

469. However, the rushed pace of the DJCS
Board recruitment process contributed
to perceptions that it was a ‘box-
ticking exercise’ intended to deliver a
predetermined outcome. For example, a
senior People and Culture team member
commented on the ‘haste’ and stated:
“You're not going to find anybody in the
market in six days unless you’ve already
found them’.

www.ombudsman.vic.gov.au

470. At interview, the Secretary emphatically
denied the DJCS Board recruitment
process was conducted too quickly.
They said the timeframe was influenced
by their strong desire to reform the
Department and deliver outcomes for
Government, observing:

| had so much reform | had to have in
place that | had to deliver for Ministers
that | didn’t have time to be wasting
[getting] a senior leadership team in
place. ... Our legislative agenda, our
reform agenda was massive and so
having the right team in place quickly is
actually from my perspective a virtue.

[I needed to send] a clear message
around the culture | wanted for the
Department ... | don’t think the public
generally appreciates, you know, ...
drawing processes out - taking as
long as possible around [employment]
processes.




471.

472.

The Secretary suggested concerns later
articulated in the media about the pace
of the recruitment were attributable to
the ‘entrenched terrible values’ within
DJCS at the time, commenting:

| was very clear that it might seem

like a very quick process, but I'd argue
that that’s also because public service
processes are highly inefficient. ... When
you are trying to change culture, the
culture always strikes back particularly
when you have such entrenched terrible
values, terrible behaviours going on.
There will always be disgruntled people
... Those people had proper processes if
they were unhappy with the outcomes
of recruitment that they could’ve gone
through.

In response to a draft extract of this
report, the Secretary submitted the
recruitment timeframe was a ‘crude
method’ to determine whether
appointments were merit-based,
transparent and fair. They disputed

that Board recruitment was rushed,
maintaining it was necessary to run a
‘fast and efficient’ process, ‘particularly
given Victoria was headed into a fire
season, establishing a Royal Commission
and [the Department was facing] a range
of pressing operational challenges’.

Candidate assessment

473.

Within the VPS, candidates for
employment are usually assessed against
key selection criteria identified in a
position description prepared before
the job is advertised. According to

the VPSC's Best Practice Recruitment
Selection Methodology and Tools, these
criteria should be developed based on
the knowledge, skills and attributes
required to perform the role. In addition,
VPS bodies may also choose to assess
a candidate’s values as a means of
determining their ‘organisational fit’.

474,

475.

476.

The VPS Executive Handbook observes
executive recruitment processes should
‘demonstrate a fair and consistent
approach’, meaning that ‘proper thought,
planning, and a rigorous assessment
should be undertaken, balanced against
the public sector Employment Principles’.

Candidates for the DJCS Board positions
were assessed using a ‘values-based’
methodology. Shortlisted applicants
were interviewed for up to 30 minutes
and asked approximately four questions
oriented around nominated values such
as ‘responsiveness’ and ‘collaboration’.

Specific position descriptions were not
prepared despite the widely varying
focus and responsibilities of the roles,
which ranged from overseeing Victoria’s
emergency management system, to
coordinating the delivery of correctional
services, to supporting legislative and
policy reforms in the areas of family
violence, mental health and workplace
safety. Instead, candidates were invited
to address key selection criteria relating
to a generic Deputy Secretary position
largely focused on leadership, strategy
and stakeholder management skills.
Records within DJCS’s recruitment file
did not clarify how candidate scores and
rankings were ultimately determined.
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477.

478.

At interview, the Secretary said their
focus on candidate values was consistent
with the objects and requirements of the
Public Administration Act. They observed
functional skills were ‘'non-negotiable’ at
senior levels of the public service, and
identifying exceptional candidates for
executive positions ‘is much more about
leadership experience ... the values you
embody and the culture you bring to

the agency’. They also linked the use

of ‘values-based’ selection with their
desire to transform DJCS’s organisational
culture, commenting:

| think that having a stronger focus on
values was particularly important at
the time because, you know, having

a safe work environment was very
important to me, particularly at a time
when the Department was leading
work on industrial manslaughter
reforms and being really clear about
what was unacceptable and what was
acceptable workplace practice. ... Given
the range of what | think are fairly toxic
behaviours [within DJCS that were]
allowed to go un-responded to, it was
important to me that leaders came in
with a very clear sense of ... what kind
of culture we would be building.

Witnesses we interviewed, including
experienced People and Culture

staff, generally agreed it was an
unconventional approach to candidate
assessment within the VPS. Some
candidates asserted the use of a ‘values-
based’ approach, together with the
relatively brief interviews, demonstrated
a general lack of rigour within the
selection process.

www.ombudsman.vic.gov.au

479.

480.

481.

482.

For example, one executive commented
it was the ‘'most bizarre process’ they had
experienced in their long public service
career, asserting that their interview only
went for about 15 minutes. Describing it,
they remarked:

There were four questions, none of
which related to any of the work that
I'd ever done, or the Department in any
way that | could determine. They were
very values-based | suppose.

Another executive described the process
as ‘'odd’ and reflected:

| think maybe three or four questions
were asked. That’s not a lot. Like, these
are really senior roles, right? Dep Sec
roles are really important roles. It just
felt like it wasn’t robust, that it wasn’'t
really about teasing out the skills of the
candidate. ... | had gone for other exec
roles through exec search firms and
that process is gruelling. ... They're long
robust processes. It didn’t feel like that.

In contrast, another candidate we
interviewed observed that, although
‘unusual’, the values-based approach
likely reflected the Secretary’s desire to
rapidly identify candidates they could
‘work with’,

We did not find the values-based process
was used as a ‘cover’ for predetermined
outcomes. Nor did we find that
successful candidates were unsuitable or
ungualified for appointment to the DJCS
Board. Yet the unconventional approach
appeared to contribute to perceptions
that processes were less than fair or
transparent.



Pre-employment screening

483.

484.

485.

Reference checks are an integral

feature of best practice candidate
recruitment and selection. Both the
DJCS EO Recruitment Process and DJCS
Recruitment Policy for non-executive
positions recommended at least two
reference checks be conducted for
preferred candidates.

We were unable to identify any records
demonstrating reference checks

were conducted for the DJCS Board
appointees. Completed reference

check forms were not located in DJCS’s
recruitment file, and records we reviewed
did not indicate they were conducted.

‘We weren’t asked for advice.
No one asked us what good
recruitment practice looked like.

People and Culture officer

At interview, an executive involved in the
recruitment process said they recalled
checking references for two candidates:
an incumbent and an external candidate.
The witness said they could not recall
conducting checks for any of the other
candidates - mostly individuals who

had previously worked within DPC’s
Social Policy Group last overseen by

the new DJCS Secretary. (One DJCS
Board member told us they believed
their referees were contacted; however,
we were unable to find any records
confirming this).

486.

487.

488.

At interview, the Secretary said they
could not specifically recall the reference
check process. They said such checks
would ‘always’ be conducted by the
People and Culture team, ‘unless
there was a specific candidate we had
significant concerns about’. However,
senior DJCS People and Culture

team members told us they were not
substantially involved in the DJCS
Board recruitment. For example, one
commented:

Our involvement was probably not
normal, wasn’t the usual sort of HR
support. That was happening in the
Secretary’s Office ... and people from
HR were being pulled in and out to
provide that sort of transactional - you
know, the paperwork. We weren’t asked
for advice. No one asked us what good
recruitment practice looked like.

IBAC has observed that pre-employment
screening is ‘an important step to
validate a candidate’s qualifications

and previous work experience, check

for conflicts of interest and, where
appropriate, review criminal records and/
or disciplinary history’. The VPSC’s VPS
Executive Pre-Employment Screening
Policy, first issued in October 2018,

("VPS Pre-Employment Screening
Policy’) requires that VPS bodies

ensure candidates complete a statutory
declaration about their misconduct
history as part of the recruitment
process.

We were unable to locate any
contemporaneous records demonstrating
pre-employment criminal history checks
were conducted for successful DJCS
Board candidates. At interview, a senior
People and Culture officer observed such
checks were not always conducted for
executives at the time - indicating the
Board recruitment process was not, in
this sense, unique.
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vpsc.vic.gov.au/workforce-capability-leadership-and-management/recruitment-in-the-public-sector/pre-employment-and-misconduct-screening/

489.

490.

491.

In response to a summons, DJCS
produced a system-generated
spreadsheet representing that criminal
history checks were undertaken for seven
of nine Board members. The Department
was unable to provide contemporaneous
records of these checks, and they

were not located in the recruitment

or personnel files we reviewed. DJCS
acknowledged that previous staff
members may not have saved the
relevant documents in the Department’s
record management system and that, in
some cases, criminal history checks were
possibly not undertaken.

We were also unable to identify any
evidence that preferred candidates
were required to complete a statutory
declaration in accordance with the VPS
Pre-Employment Screening Policy.

In response to a draft extract of this
report, the Secretary said it was not
necessary to seek advice on ‘good
recruitment practice’ from DJCS’s People
and Culture team. They submitted ‘the
fact that no records were produced
does not provide positive evidence that
no reference checks were completed’

- noting one candidate we interviewed
believed their referees were contacted.
They said they inherited ‘record keeping
problems’ at DJCS and noted they were
no longer employed in the VPS, so ‘had
no ability to direct efforts at locating
documents for the investigation’.

www.ombudsman.vic.gov.au

492.

493.

The Secretary agreed reference checks
were an ‘integral feature of best practice
candidate recruitment and selection’ but
drew an exception for candidates already
employed within the VPS who had
previously been subject to checks. They
noted that many of the Board candidates
would have undergone screening in other
VPS roles. However, this allowance is

not made in the VPS Pre-Employment
Screening Policy, and IBAC has observed
that ‘recycling’ VPS employees with
questionable conduct histories is a key
integrity risk - pointing to the need to
always obtain information from past
employers.

The Secretary submitted that they ‘spoke
to each of the previous Secretaries

who employed Board of Management
members to enquire about the
candidate’s values, work performance
and whether there were any performance
issues which needed to be addressed’.
However, we could not locate any record
of this in DJCS’s recruitment file.

Conflict of interest management

494,

495,

We found insufficient consideration was
given to the need to declare and manage
conflicts of interest during the DJCS
Board recruitment process.

We were unable to identify evidence
that selection panel members completed
conflict of interest declarations, despite
evidence of socialisation between

some panel members and shortlisted
applicants while recruitment was
underway (see Case study 12). We

were also unable to locate records
demonstrating panel members turned
their mind to possible conflicts that could
arise.




496. At interview, the Secretary - who was also the selection panel chair - said they could not
recall any discussion among panel members about the possible need to complete conflict
of interest declarations or canvassing the sort of interests requiring declaration. In response
to a draft extract of this report, they said this did not necessarily mean the need to declare
conflicts of interest was not discussed. They submitted that the absence of conflict of interest
declarations also did not prove possible conflicts were not considered or declared.

E Case study 12: Panel members and applicants socialise while
§ recruitment underway

We found evidence of some panel members socialising with candidates while DJCS Board
applications were still being considered.

On 20 December 2018, coinciding with the final day of scheduled interviews, the
Secretary and another selection panel member attended a Christmas lunch with some

of their former DPC colleagues. The event was organised by the Secretary and invitees
included three of the shortlisted candidates. Email records show that at the time of the
event, appointments were not yet finalised. During interview, the Secretary told us the
event was a ‘Christmas lunch to say thank you to all of those staff’. They said there ‘would
not have been any kind of suggestion of any conversation about recruitment or processes’
among those present. They said ‘I’'m very clear at ... being able to manage myself in terms
of what’s appropriate and what’s not’.

Similarly, the other panel member told investigators they did not consider their attendance
inappropriate, stating ‘I didn’t take that lens because it was a Christmas catch-up’.
However, they acknowledged in hindsight ‘potentially the timing ... may not have been a
good judgement call’ - noting it was ‘just a Christmas lunch’ which they did not organise.

We found the Secretary and the other panel member should have declared a perceived
conflict of interest due to their socialisation with Board candidates at the lunch. Having
regard to all the surrounding circumstances, an independent observer could reasonably
have perceived their relationship with the candidates had the potential to influence their
decisions as panel members.

Declaring a perceived conflict of interest would have been consistent with DJCS’s Conflict
of Interest Guideline: Recruitment (‘DJCS COIl Recruitment Guideline’), which required that
employees engaging in recruitment activities avoid or declare a conflict of interest ‘when
an applicant is ... a friend, associate or a work colleague who[m] you socialise with outside
work’. Another option was to delay the event until the recruitment process had formally
concluded.

In response to a draft extract of this report, the Secretary said any finding that they should
have declared a perceived conflict of interest was ‘unsubstantiated by the evidence and
goes well beyond the scope of the Parliamentary referral’. They contended the ‘Christmas
lunch was clearly a work function to thank staff for their work over the previous 12 months’.
They also said there was no evidence their decisions as a panel member were influenced
by their attendance at the event. However, this is not relevant to whether a perceived
conflict of interest existed.
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For example, one DJCS executive whose
role was not impacted observed:

Existing professional relationships 501

497.  As noted above, many of the shortlisted

498.

candidates and successful applicants
for DJCS Board positions had worked at
DPC alongside selection panel members.

Of the shortlisted candidates, more than
half worked at DPC during the same
period as the Secretary (see Figures 22
and 23). This included six of the nine
successful applicants. Five of these six
had previously worked together in DPC’s

There was ... a joke around the
Department that ... it was all DPC
people coming across. ... There’s a fine
line ... with appointing people that
you're comfortable with. ... But | guess
it was the scale of it. ... I'm sure that the
concern was that it was just sort of a
patronage system, where people that
[the Secretary had] known or worked
with were coming across.

502. The perceived connection between
many of the successful candidates and
DPC also fuelled speculation about a
coordinated ‘DPC takeover’ of DJCS.
For example, at interview, one impacted
executive commented:

Social Policy Group, reporting to the
Secretary (a DPC Deputy Secretary at
the time). The other two selection panel
members also held senior roles at DPC
during the same period.

499.

500.

Senior public servants often have
shared professional backgrounds and
will commonly spend time working in

a central agency such as DPC at some
point in their career. Not all past working
relationships give rise to a conflict

of interest requiring declaration and
management.

Nevertheless, the shared professional
background of successful applicants
and selection panel members clearly
contributed to perceptions the DJCS
Board recruitment process was not fair
and transparent.

| presume that DPC felt that they
weren't maybe as in control of what was
happening as what they wanted to be.
So, one way of fixing that is you appoint
a new Secretary, ... who'’s close to DPC,
and then they then go and remove
everybody in a leadership position and
put only people in there who are loyal
to them. So ... it just turned out that
nearly everybody who got a role in the
purge was from DPC, or had some link
to DPC in some way, shape or form.

Figure 22: DJCS Board candidates previously employed at DPC anytime between
23 February 2015 and 28 November 2018

Candidates (Total)

or former DPC)

# Candidates (current

% Candidates (current
or former DPC)

Applied 27 9 33%
Shortlisted 15 8 53%
Appointed 9 6 67%

Source: Victorian Ombudsman based on DJCS records

www.ombudsman.vic.gov.au




503.

504.

505.

At the time, DJCS’s policy framework
was unclear about whether professional
relationships between selection panel
members and candidates required
declaration and management. DJCS’s
Conflict of Interest Policy (‘DJCS COlI
Policy’) recommended a conflict of
interest declaration be completed
‘lw]lhere you are on a selection panel
and interview someone you know’. This
was broadly consistent with the DJCS
EO Recruitment Process, which required
panel members to declare a ‘professional

or personal relationship’ with a candidate.

In contrast, the DJCS COIl Recruitment
Guideline recommended panel members
declare when a candidate was an
‘associate or a work colleague who[m]
you socialise with outside work’. It

also noted ‘recent and close working
relationship[s]’ could constitute a conflict
of interest.

At the time, DJCS'’s policy framework
also did not require panel members

to confirm the absence of a conflict

of interest by completing a routine
declaration. In contrast, the VPSC'’s
non-binding Mode/ Conflict of Interest
Policy (‘'VPSC Model COI Policy’)
recommends a declaration be completed
during recruitment activities ‘regardless
of whether a conflict of interest is
identified’. Both the DJCS COI Policy and
the VPSC Model COI Policy acknowledge
that recruitment is a ‘high risk’ area
requiring increased vigilance.

506.

507.

508.

Having regard to the ambiguity within
DJCS’s internal policies, we did not

find that panel members were required
to declare professional relationships
with candidates during the DJCS

Board recruitment process. However,
completing a routine conflict of interest
declaration would have been consistent
with best practice - as reflected in the
VPSC Model COI Policy - and would have
promoted greater transparency.

During interview, the Secretary said
their usual practice was to inform

other selection panel members of any
past professional association with a
candidate. They observed that panel
members’ existing knowledge of the
DJCS Board candidates ‘would’ve been
discussed in a fair amount of detail’. Of
the possible need to declare professional
relationships, the Secretary observed
within the public service, ‘everyone has
worked with one another generally over
the years’ and it ‘would be hard to know
when that [requirement] starts or stops’.

In response to a draft extract of this
report, the Secretary noted DPC
employed about 1,000 public servants,
adding that they (the Secretary) ‘worked
across various projects and in various
roles’ during their time there. They also
said ‘priority was given to continuity

and experience’, referring to the

existing DJCS executives who were also
appointed to the Board.
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Figure 23: Employment timeline - inaugural DJCS Board

2015 2016 2017 2018 2019

Secretary
Board Member A

Board Member B

Board Member C

DJCsS

Board Member D

Board Member E

Board Member F

Board Member G DJCS

Board Member H DJCS

Board Member | DJCS

Source: Victorian Ombudsman based on DJCS, VPSC and open-source information. Note 2019 data depicts January to June only.
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Poor documentation

509.

510.

511.

The VPS Standards, which are binding
on all public sector bodies, require
employment documentation to be
‘sufficiently clear and comprehensive to
make decisions transparent and capable
of effective review'.

DJCS did not keep clear and
comprehensive records of its Board
selection process. In response to a
summons for the relevant recruitment
file, the Department was able to produce
only:

« the recruitment advertisement and
associated generic Deputy Secretary
position description

» copies of applications received

« letters of offer and contracts issued
to successful candidates.

DJCS was unable to produce any records
relating to the candidate assessment
process, for example, showing:

« which candidates were shortlisted,
or how and when this process was
conducted

* the composition of the selection
panel

* which candidates were interviewed,
and how and when interviews were
conducted - including interview
guides and selection panel notes
demonstrating how candidates were
assessed against the key selection
criteria

« evidence of reference checks
undertaken as part of the selection
process

* how candidate rankings were
determined, including the
methodology followed and
which candidates were ultimately
recommended for appointment.

512.

513.

514.

515.

DJCS was also unable to produce any
records showing how salaries were
determined for successful applicants.

In the case of just one appointment,
DJCS was able to produce an associated
brief to the Secretary; however, this
document did not include any rationale
for the appointment or discussion of
the appointee’s performance during the
selection process.

The absence of clear and comprehensive
records of the selection process
significantly impeded our investigation.
For example, it was necessary to

obtain and review staff email accounts
to determine which candidates were
shortlisted, by whom, and when
interviews took place.

Within the VPS, it is customary for the
hiring manager or chair of the selection
panel to ensure that a selection report
is prepared, explaining the process,
including how shortlisted candidates
were identified and assessed against
the key selection criteria. Both the DJCS
Recruitment Policy for non-executive
appointments and DJCS EO Recruitment
Process recommended preparing such
a document for the People and Culture
team.
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516.

517.

518.

519.

Email records show a draft selection
report was created by one of the selection
panel members on 31 December 2018,
more than a week after the composition
of the new DJCS Board was announced.
This document assigned each shortlisted
applicant a ranking out of 10, and an
attached candidate summary briefly
assessed each candidate’s interview
performance without reference to any
key selection criteria. The draft selection
report was not signed by selection panel
members, and we could not locate a
finalised copy within DJCS’s recruitment
file or emails. As Case study 13 shows,
the document and attached candidate
summary also contained significant
inaccuracies.

At interview, the Secretary said they
were ‘shocked’ at the brevity of the draft
selection report. They gave evidence

it was their customary practice to take
‘copious notes’ of the selection process.

We found the DJCS recruitment file
relating to the Board recruitment process
did not comply with the VPS Standard
that employment records be ‘sufficiently
clear and comprehensive to make
decisions transparent and capable of
effective review'.

In response to a draft extract of this
report, the Secretary said this finding
was ‘made in the absence of evidence’,
asserting it was:

illogical that a positive finding can be
made that recruitment files and processes
did not comply with the [VPS Standard],
on the balance of probabilities, based on
the absence of evidence.
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520.

The Secretary contended that the
records provided to our investigation had
to be incomplete, observing the ‘fact that
documents were created is a different
fact to whether those documents can

be located so long after the events’.
However, we also could not locate

these records within contemporaneous
emails. In any case, compliance with

the VPS Standard requires employment
documentation to be retained and
available for review, not just created.




E Case study 13: Misleading records about one executive
S appointment

Executive M was appointed to an executive position at DJCS around the same time as the
Board recruitment process.

In response to a summons for Executive M’s recruitment file, DJCS produced a copy of a
letter of offer and contract, together with the list of DJCS Board applicants. The list did
not include an application from Executive M. Email records indicate Executive M provided
their resume to DJCS several days after their appointment had already been confirmed.
Within minutes, a staff member in the Secretary’s office emailed the People and Culture
team a copy, stating:

| forgot to send this on to you. This was an application lodged directly with me for a [Board]
role. [Executive M] was appointed to an alternative position. Can you please load on the
backend of the e-rec system[?]

Executive M was subsequently added to a draft selection report relating to the DJCS Board
recruitment process, where they were assigned an ‘interview assessment’ score. The attached
candidate summary also purported to describe their performance at interview - representing
that they were interviewed by the Secretary and another selection panel member.

Despite this, we were unable to locate evidence confirming Executive M was interviewed.
Giving evidence, both the Secretary and the other panel member said they could not
recall doing so. The Secretary explained Executive M was drawn to their attention by
another Department Secretary. They told investigators they subsequently met with
Executive M to discuss the latter’s career aspirations and professional experience, before
determining to directly appoint them to a role at DJCS.

Department Secretaries have the option to directly appoint executives without

advertising the position. Hiring decisions must nevertheless comply with the public sector
employment principles and VPS Standards. In this case, we were unable to locate a direct
appointment form or associated Secretary briefing relating to the appointment. Neither
the Secretary nor the other panel member were able to explain why the draft selection
report represented that Executive M had been interviewed and assessed as part of the
Board recruitment process. The other panel member said they also could not explain why
the email to People and Culture represented that Executive M had applied for a Board role.

The draft selection report was not ultimately saved in DJCS’s recruitment file, and

we therefore did not conclude that records of the appointment were deliberately
falsified. In response to a draft extract of this report, the Secretary ‘strenuously denied’
any suggestion they ‘took part in any ... falsification of records’. They said there was
insufficient evidence to conclude Executive M was not interviewed, and that they
‘appropriately and reasonably relied on the People and Culture [team] to follow proper
paperwork and procedures’.

We did not identify any evidence that Executive M was hired based on inappropriate
partisan political considerations. We also did not identify any evidence Executive M was
aware of the procedural issues relating to their appointment, and make no criticism of
their actions or suitability for the role.
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‘Spill’ of Executive Directors and Directors Rationale

521.  Following the recruitment of the new 526. Following the establishment of its new
DJCS Board, the Secretary initiated a Board, DJCS began a range of work
broader review of the Department’s to support the new Secretary’s reform
executive structure, which led to the agenda. This included the development
creation or revision of many roles. of a Statement of Direction centred on a

vision for a ‘justice and community safety

522.  Again, a ‘values-based’ bulk recruitment system that works together to build a
process was used. This time more than 50 safer, fairer and stronger Victoria'.
DJCS vacancies were filled - collectively
worth more than $67 million over the 527. Each DJCS Board member was tasked
full term of the contracts. A notable with reviewing their group’s executive
proportion of roles went to current or structure, which led to the creation of
former DPC employees. This May 2019 new roles. The restructure also affected
recruitment process was overseen by the existing roles - ending some, and
DJCS Board which, as noted earlier, largely significantly changing others.
comprised ex-DPC executives. 528. The Secretary explained at interview:

523. As in the case of the previous ‘spill’ of All the Deputy Secretaries, they all
Deputy Secretary roles, this second went away and did audits, and tried
bulk recruitment process saw many to understand kind of what the needs
longstanding DJCS executives depart - were of each of their groups, what the
either due to their roles being declared talent mix was, what the gaps were in

. : . the skillsets, where we needed to have
vacant, or due to termination of their more resources depending on kind of
contracts. what the Government’s priorities were.

o _ .. [They] went through really thorough
524. While it is a new Secretary’s prerogative work in relation to their structures,
to change their Department, including they consulted with all of their teams
the executive leadership team, we heard about their structures, they looked at
the scale of change at DJCS across the issues of duplication, they looked at
two bulk recruitment processes was where areas needed more, for example,

. ) ) co-design work, or where they needed
unprecedented. One witness described it more consultation work, or where they
as ‘seismic’, and another categorised it as needed more legislative skills given the
‘a complete shift of administration’, akin body of work that might be happening
to ‘US-style, move them out and move in that branch.
the new ones in’ 529. Again, the Secretary pointed to

525.  The way these changes were made, ‘significant underperformances’ in

combined with a continuing ‘trend’

of ex-DPC executives filling roles,
further fuelled perceptions of a ‘DPC
takeover’. As in the case of the DJCS
Board recruitment process, we did not
substantiate allegations of a coordinated
‘takeover’. However, we identified many
of the same concerns about how the
second bulk recruitment process was
conducted as we did with the earlier
Board process.
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the Department at the time, many of
which they noted past Ombudsman
investigations had highlighted - including
in relation to Corrections, Youth Justice,
Fines Victoria, Regulation and the
Department’s relationship with the courts
- adding, ‘we had gaps all over the place’.




530.

531.

532.

533.

A senior staff member involved in the
recruitment explained at interview

that because ‘wholesale’ change was
required, a bulk process was seen as ‘the
best way to be able to move forward and
... settle the organisation as quickly as
possible’.

DJCS Board members were conscious
of the Secretary’s desire to implement
change at pace. One DJCS Board
member recalled:

The Secretary wanted everyone to have
their structures in place as quickly as
possible to get the work underway. So
it was, ‘Okay, you're on board. Let’s get
going. Let’s get your people in place.
We've got a big agenda. This is our
opportunity to make change, so get
going’, was basically the message.

The same witness recounted the
proposed approach was ‘presented to
us Deputies as, “This is the process we're
following and are you ... on board with
the change?”. The Board member noted
they and other members were recent
appointees and said they felt ‘it was a
matter for the leader to work out how
quickly you can push an organisation to
drive a change agenda’.

Another DJCS Board member we
interviewed characterised the approach
as a ‘fairly bold way of dealing with some
structural issues or some changes that
the Secretary and the Board wanted to
make’.

Bulk recruitment process

534.

As before, the recruitment process used
to fill the new and changed executive
roles diverged from conventionally
accepted recruitment practices, including
those set out in relevant DJCS policies
and VPSC guidance.

Recruitment timeframe

535.

536.

Recruitment for most of more than 50
Executive Director and Director positions
was substantially completed within
about three weeks, from advertisement
of the vacancies to job offers being
made. This contrasted with the DJCS EO
Recruitment Process, which envisaged

a six-to-eight-week timeframe for
recruiting a single executive employee.

A senior People and Culture team
member told investigators discussions
about the process centred on ‘how
quickly [it] could be done with the least
number of people involved'.
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Figure 24: Advertisement text - DJCS multiple key leadership positions

About the roles

DJCS is now recruiting senior leaders who will work together to deliver on key priorities of the Victorian Government
and ministers. Together we will work towards a vision of a connected justice and community safety system, where
we’re working to build a safer, fairer and stronger Victoria.

We want leaders who possess strong change management capabilities to deliver on our transformation agenda, that
achieves outcomes that benefit the community. You will create, shape and cultivate a contemporary and values-based
workplace culture and champion behaviours such as collaboration, respect and integrity.

You will play a lead role within a business area to ensure the delivery of the justice and community safety portfolio.
You will provide visible leadership to ensure positive service outcomes. We are recruiting to the areas in:

* Communications

* Youth Justice Operations

* Corrections (operations leadership, system planning and commercial services)
* Innovation

* Aboriginal Affairs (policy and strategy reform, governance, and innovation)

* Regulation (service delivery, policy design and policy implementation)

 Corporate Services (technology solutions, procurement, compliance, risk, assurance, change
management, and human resources)

* Governance (governance, systems, design and public administration)
* Legal (legal advice, legislation development, governance)

* Policy and Strategy (policy implementation, policy development, strategy development, evaluation,
data)

* Regional Services (policy and service delivery)
* Infrastructure (development, delivery and commercial)
About you

We want leaders who have a comprehensive understanding of government and a proven track record in senior
management.

You should also highly regard values such as Transparency and Engagement, Respect, Integrity, Collaboration, and
Wellbeing.

Source: DJCS
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537.

538.

539.

Each stage of the recruitment process
was condensed, including advertising of
the roles, with applications open for just
seven business days, from 8-16 May 2019.

DJCS received about 480 applications

by the closing date. Members of the
People and Culture team finished

rapidly screening them that night, with
some working into the early hours to
complete the task, reportedly because
‘the Secretary wanted the list by 7am

the next morning’. DJCS Board members
determined shortlists the next day, on

17 May, and began interviewing candidates
the business day following. Several
selection panels interviewed more than 60
candidates in a single week.

‘It just moved so quickly. And
the ... [interviews] were short
and sharp, quicker than we’ve

ever seen, like 30 minutes. It was

almost speed dating’.

Selection panel member

Preferred candidates were matched to
priority roles at a DJCS Board meeting
on 27 May 2019, with some job offers
going out that afternoon. An internal
recruitment spreadsheet shows by the
following day, 27 appointments had
progressed to the ‘offer’ stage. Interviews
for a small number of non-priority roles
were conducted later in June, including
for some vacancies assigned to external
executive search firms.

540.

541.

At interview, the Secretary defended the
pace of the process:

| wasn’t on any panels for these
processes. If an assertion has been
made that things were done too quickly
in the Department of Justice and
Community Safety, I'll happily accept
that. | would never want to be a public
servant who is considered a ditherer,
who didn’t get things done, who didn’t
deliver. So absolutely, for anyone who is
not used to running efficient processes,
probably, that seems very short. But for
people that do run good processes, it
seems like best practice to me.

The Secretary added that in their
experience, taking ‘a long time to run
processes’ did not necessarily deliver
better outcomes, observing:

We want to run efficient, fair, impartial
processes. But I'm a long-term critic

of public service practice which has
allowed processes to go for far too
long, that haven’t delivered for the
community. So my people, absolutely,
would be in no doubt that | want things
done well and quickly. But there does
seem to be an inference constantly that
getting things done efficiently and well
and quickly is a problem.

Candidate assessment

542.

543.

As in the case of the DJCS Board
recruitment, the process for Executive
Director and Director positions used a
relatively unconventional ‘values-based’
approach.

Candidates were not invited to apply

for specific positions but were instead
requested to nominate several preferred
functional areas (for example, Policy and
Strategy). They were not informed of key
selection criteria, and many roles lacked
position descriptions when advertised.
Records show in some cases key
accountabilities were not finalised by the
time job offers were made.
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544.

545.

546.

547.

548.

Interviews lasted about 30 minutes and
involved answering about four values-
oriented questions. Records within
DJCS’s recruitment file did not clarify
how candidate scores or rankings were
determined.

At interview, a senior staff member
involved in the recruitment
acknowledged finalised position
descriptions ‘would be one option to
sort of ensure everything’s done in a
particular way’, but said ‘in this instance,
seeking interest for a range of suitable
executives for the roles, based on the
structures, is just a different approach’.

In contrast, other witnesses tended to
put the absence of position descriptions
and specific key selection criteria down
to the short timeframe nominated by
the DJCS Board. For example, a Board
memlber noted the recruitment process
was running ‘while the design [was]

still happening’. A senior People and
Culture team member similarly described
‘retrofitting’ position descriptions ‘along
the way’ and ‘kind of building the plane
as we were flying it’.

The focus on values at the perceived
expense of subject matter knowledge
or technical competencies elicited
strong comment from many witnesses -
including candidates, senior People and
Culture officers and even selection panel
members we interviewed.

For example, a senior People and Culture
team memlber observed:

My cynical response at the time was,
well, we don’t want them to have any
technical understanding. We actually
want them to come and talk about
values, which was my cynicism about
whether we were genuinely looking
for the best operator, or someone who
could spin the best line.
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549.

550.

A selection panel member likewise said:

| remmember conversations ... where |
just said, “You've got to have capability
or technical expertise, otherwise we're
recruiting nice people, but not people
who are a good fit for roles’.

In response to a draft extract of this
report, the Secretary said they could
not recall anyone raising these concerns
with them at the time. We also noted
their evidence (reflected earlier in this
chapter) about the increased importance
of leadership experience and candidate
values when recruiting VPS executives.
This view was endorsed by some other
witnesses we interviewed. For example,
one executive who obtained a role via a
‘bulk’ process commented:

My view is that you don’t necessarily
need the executive to have the technical
capability of a subject matter expert
because [that] should live in the team.
It’s a ‘nice to have’ ... [But] for me, the
suite of tools and skills that you need

as an executive are different to the

suite of tools and skills that you need

as a technical expert providing deep
technical advice.

What you expect of your executives

is the ability to put the technical
advice in context. And probably most
critically then ensure that the technical
advice has enough context, both in

its own environment and then across
Government’s broader landscape,

to present a persuasive view to
Government.

Pre-employment screening

551.

As noted earlier in this report, reference
checks are an integral feature of best
practice candidate recruitment and
selection. Both the DJCS EO Recruitment
Process and DJCS Recruitment Policy for
non-executive positions recommended at
least two reference checks for preferred
candidates.




Figure 25: Candidates for Executive Director and Director positions previously employed
at DPC anytime between 23 February 2015 and 28 November 2018.

Candidates (Total)

# Candidates (current

% Candidates (current
or former DPC)

or former DPC)

Applied 486
Shortlisted 84
Appointed 42

43 9%
22 26%
13 31%

Source: Victorian Ombudsman based on DJCS records. Excludes roles shortlisted by external recruitment firms

552. Records show DJCS conducted one
reference check for each of the preferred
candidates identified through the 2019
bulk recruitment process. Although an
improvement on the preceding DJCS
Board recruitment process, this was
nevertheless short of best practice. A
senior officer involved in the recruitment
process acknowledged undertaking
one reference check was not ‘normal
practice’, observing, ‘it was an abridged
version to get to a timeline’.

553. Pre-employment statutory declarations
were obtained for most successful
candidates. However, we were unable to
locate contemporaneous evidence that
pre-employment criminal history checks
were undertaken.

554, Inresponse to a summons, DJCS
produced a system-generated
spreadsheet indicating criminal history
checks were undertaken for about half
of appointees. The Department noted
that ‘for some of those who did not have
a police check, this was because they
were current DJCS staff’. However, the
Department’s spreadsheet identified a
mix of new and existing DJCS staff who

reportedly lacked criminal history checks.

555.  As with the earlier DJCS Board
recruitment, the Department provided
further possible explanations for why
it was unable to locate some records,
suggesting that former staff members
may not have saved relevant documents
on the DJCS record management system
or that, in some cases, ‘appropriate
checks may not have been undertaken’.

Conflict of interest management

556. Many of the shortlisted and preferred
candidates for Executive Director and
Director positions had previously worked
at DPC at the same time as DJCS Board
members and other individuals who sat
on selection panels (see Figure 25).

557. DJCS’s recruitment file for the 2019 bulk
recruitment process - spanning more
than 80 candidate interviews - included
just one conflict of interest declaration
by a selection panel member. Through
email records, we identified one other
declaration.
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558.

559.

560.

Selection panel members we
interviewed generally said they could
not recall submitting conflict of
interest declarations or what formal
arrangements, if any, were put in place
to document and manage professional
relationships with candidates.

Witnesses differed on the requirement to
submit conflict of interest declarations.
For example, a senior officer familiar with
hiring processes said panel members
should ‘declare conflicts of interest if
they’re interviewing someone that they
know’, even if this was just a ‘working
relationship’:

If you have a relationship, even ... a
working relationship with an individual
you should declare it ... whether you’ve
just met once or whatever, you need to
be up front, but that’s quite difficult in
the VPS [because] a lot of people know
each other.

In contrast, a panel member said they
would only complete a conflict of interest
declaration where they had a friendship
with a candidate, as opposed to a
‘colleague relationship’. However, the
panel member reflected that in hindsight,
‘in terms of those final outcomes’ of the
bulk recruitment process, ‘you can see
the perceived conflict of interest’. At
interview, the panel member queried
whether consideration of potential
conflicts was sufficiently embedded in
the bulk recruitment process, noting the
‘increased difficulty’ of running ‘so many
panels’. They added it was ‘something

to reflect on’ and ‘certainly something
[they] would take away’ for future
recruitment.
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561

562.

563.

As in the case of the DJCS Board
recruitment process, evidence

we obtained indicated the shared
professional background of some panel
members and candidates contributed
to perceptions the recruitment process
was not fair and transparent. For
example, one DJCS executive involved
in the interview process remarked to
investigators:

If you're going to market for executives,
go to market, do it properly. Don’t just
gloss over it, and then all of a sudden
you find yourself having people that
you go, ‘Hang on, you’ve all worked
with [the Secretary] in some way’, or
‘There’s some relationship there’. So it
felt deceptive. It felt like a process [that
wouldn’t deliver] the best outcome for
the Department.

As noted earlier in this chapter, not

all professional relationships give

rise to a conflict of interest requiring
declaration and management. Owing
to unclear expectations within DJCS’s
policy framework, we did not find
that panel members were required to
declare professional relationships with
candidates.

Nevertheless, completing a routine
conflict of interest declaration would
have been consistent with best practice
- as reflected in the VPSC Model COI
Policy - and would have promoted
greater transparency.




Poor documentation

564. We found DJCS did not keep clear and
comprehensive records of the 2019
bulk executive recruitment process. In
response to a summons for the relevant
recruitment file, DJCS produced:

+ PowerPoint slides detailing the
proposed process before it began

* the recruitment advertisement and
copies of applications received

* a list of dates and times for the
first week of proposed interviews -
without details of which candidates
were shortlisted

* ‘batch’ briefs to the Secretary
recommending the appointment
of successful candidates, together
with letters of offer and signed
employment contracts. Each
batch brief was accompanied by a

spreadsheet identifying the proposed

appointments, remuneration
packages and contract start dates

* completed reference check forms
and pre-employment statutory
declarations for most successful
candidates.

565. However, as in the case of the preceding
Board process, DJCS was unable to
produce any records relating to the
assessment of applicants, for example,
showing:

« which candidates were shortlisted,
or how and when this process was
conducted

* which candidates were interviewed,
and how and when interviews were
conducted - including interview
guides and notes of the selection
panel demonstrating how candidates
were assessed against the key
selection criteria

566.

567.

568.

* how candidate rankings were
determined, including the
methodology followed and why
specific candidates were ultimately
recommended for appointment.

DJCS was also unable to produce any
records showing how remuneration was
determined for successful applicants.

As in the case of the DJCS Board
process, we found it necessary to obtain
and review staff email accounts to piece
together details of the recruitment
process, including who was interviewed.

Within emails, we located copies of
internal recruitment spreadsheets which
appeared to be working documents
used by the People and Culture and
Transformation teams to track progress.
These spreadsheets included details

of candidates interviewed and an
overall assessment score, but nothing
further about how candidates were
recommended for particular roles.

In some cases, the spreadsheets
appeared to anticipate the outcome

of appointment deliberations before

all relevant candidates had been
interviewed. Case study 14 provides one
example.
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E Case study 14: Executive identified as ‘likely’ appointee before
o> other interviews completed

Executive N was appointed to an executive role in mid-2019 through the bulk recruitment
process. Before this, they worked in DPC’s Social Policy Group, previously headed by the
new DJCS Secretary. In text messages exchanged one week before roles were advertised,
the Secretary and a member of their office discussed plans to ‘bring [Executive N]
across’ from DPC. In one message, the team member asked, ‘[sThould this be through
bulk recruitment?’. The Secretary responded, ‘[the] point was [Executive N] to come and
act while recruitment happens’. Separate emails we obtained showed that days before
applications opened, Executive N was already foreshadowing their departure from DPC.
We did not identify any records indicating Executive N was ultimately appointed to

DJCS in an acting capacity before the bulk recruitment process began. Instead, records
indicated they applied for an executive position from DPC when roles were advertised.

Emails indicate Executive N was then interviewed by a selection panel. Less than an

hour later, a member of the Secretary’s office emailed the People and Culture team a
spreadsheet identifying Executive N as the ‘likely outcome’ for the position they ultimately
got. At the time, most other candidates shortlisted by the selection panel for roles in this
category were yet to be interviewed. In a different internal working spreadsheet circulated
three days later, Executive N was ranked fourth in the order of merit. Of the three higher-
ranked candidates, two were offered comparable positions through the bulk recruitment
process and the third was offered a different position in another part of the Department.

At interview, the Secretary said there was a pressing need to appoint somebody with
Executive N’s skillset to lead a team within DJCS. They recalled speaking with DPC’s
Secretary about the possibility of Executive N joining DJCS in an acting capacity but had
‘no memory of what happened’. They said they were unable to comment on the internal
working document identifying Executive N as the ‘likely outcome’ for the position, noting
they were not involved in preparing it and had never seen it before. At interview, another
executive involved in the recruitment process remembered the internal working document,
which they believed was prepared by DJCS’s People and Culture team. The witness noted
the ‘likely outcome’ field was not intended to reflect a ‘final decision’ - describing the
document as ‘potentially someone’s working notes’. They nevertheless acknowledged
based on all of the documents, Executive N’s appointment appeared somewhat
predetermined, stating: “You know, | understand why you can draw that conclusion’.

In response to a draft extract of this report, the Secretary said they objected to the
‘assertion that the spreadsheets ... are evidence of final determinations of appointments
prior to all interviews being included’. They said the spreadsheet identifying Executive N
as the ‘likely outcome’ was a ‘working document, being regularly updated as interviews
progressed’ and contended that the evidence did not demonstrate the appointment was
effectively predetermined.

We did not identify any evidence that Executive N was hired based on inappropriate
partisan political considerations. We also did not identify any evidence Executive N was
aware of the procedural issues relating to their appointment, and make no criticism of
their actions or suitability for the role.
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569.

570.

571.

572.

We were unable to locate any evidence
that selection reports were prepared

for any of the 50-plus executive
appointments resulting from the bulk
recruitment process. At interview, a
senior officer involved in the recruitment
said these documents ‘should have been’
prepared, stating People and Culture
were ‘working hand in glove with the
executives on it

The Secretary gave evidence they were
not aware of the lack of documentation
regarding appointment deliberations, but
said as Secretary, they ‘would expect to
be both given a selection report, and the
[candidate] background, and the CVs'.
They queried whether it was a ‘records
management issue’, suggesting the
documents perhaps existed but could
not be located.

We found that DJCS’s recruitment file
relating to the 2019 bulk hiring was not
compliant with the VPS Standard that
employment records be ‘sufficiently clear
and comprehensive to make decisions
transparent and capable of effective
review’. Case study 15 illustrates the
difficulty we had in understanding why
some appointments were made.

In response to a draft extract of this
report, the Secretary said they were
‘unable to comment’ on this issue, noting
the passage of time and their own role
in the process, ‘usually being to sign off
on recommended appointments’. They
submitted:

the absence of documentary evidence,
in circumstances where witnesses
gave oral evidence that they believed
documentary evidence would have
existed, is not evidence that there
[were], in fact, no proper records being
kept by DJCS.
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E Case study 15: Insufficient record of why Executive Director
s> got job after ranking last of several interviewees

Executive O was appointed to an Executive Director position through the bulk recruitment
process. Before this, they worked at DPC within the Social Policy Group, previously
headed by the new DJCS Secretary.

DJCS'’s recruitment file included a copy of Executive O’s application, one reference check
form and a pre-employment statutory declaration, but did not include any documents
evidencing how and why they were assessed as suitable for an Executive Director
position.

Through email records, we clarified a selection panel interviewed Executive O. Three days
later, their name was included in a candidate summary emailed to DJCS Board members.
Within this document Executive O was ranked last in order of merit among the candidates
interviewed for Executive Director positions in a particular area, with a score of 60 per
cent. They were assigned a score of 80 per cent for a less senior Director position.

A few days later, Executive O’s name was included in an internal working document,
tagged with a prompt to consider if there was a suitable position for them. The following
week, DJCS obtained a positive reference about Executive O and their name was
subsequently included in a ‘batch’ brief to the Secretary recommending their appointment
to the Executive Director position. The brief did not explain how their suitability for the
position was assessed.

Records we reviewed showed several people involved in the bulk recruitment process
were familiar with Executive O from past employment at DPC. For example, in an email
about upcoming panel interviews, a DJCS Deputy Secretary said they were ‘keen to
interview’ Executive O for an Executive Director position within their group ‘noting that
[another DJCS Deputy Secretary] and | both know [them] so we might need to mix

up the panel’. In reply, a senior DJCS People and Culture team member observed, [the
Secretary] confirmed today that [they] would like [Executive O] interviewed tomorrow’.
(The Secretary was not on the selection panel which interviewed Executive O).

We did not identify any evidence that Executive O was hired based on inappropriate
partisan political considerations. We also did not identify any evidence Executive O was
aware of the procedural issues relating to their appointment, and make no criticism of
their actions or suitability for the role.
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Why did some people perceive
politicisation at DJCS?

573.

574.

575.

576.

577.

578.

The two bulk recruitment processes
initiated by the Secretary significantly
changed DJCS’s executive leadership
team. More than 60 executives were
appointed through these processes, with
about 30 departing DJCS during the
same period - more than half of these
because their contracts were terminated.

The Secretary’s evidence was these
changes were essential to their
transformation plans to address the
‘litany’ of longstanding performance and
cultural issues at the Department.

Most other executives we interviewed
recognised there was room for
improvement at the Department, with
one observing DJCS was ‘getting a
reputation for one too many problems’.

Noting this, witnesses said some change
at the executive level following the arrival
of a new Secretary was ‘not surprising’.
However, the way the changes occurred,
including their scale and speed, evidently
led to some unintended consequences.

Of most relevance was the resulting
perception of a ‘DPC takeover’ of

DJCS, with overtones of politicisation.
We did not substantiate allegations

of a coordinated ‘takeover’. However,
witness evidence demonstrated a level of
concern about how the bulk recruitment
activities undertaken following the 2018
State election may have impacted the
Department’s independence.

Witnesses also expressed concern about:

* a damaged organisational culture,
which many said was characterised
by fear and a reluctance to speak up

* reduced confidence in merit
selection.

Perceived DPC ‘takeover’

579.

580.

581.

582.

583.

Many witnesses we interviewed
commented on the volume of executives
appointed to DJCS from DPC in the
period following the 2018 State election.

Some witnesses said this high proportion
of DPC appointees was not entirely
surprising or problematic, noting the
common inclination of VPS employees
to follow if their leader moved elsewhere.
For example, one witness described

the Secretary as a ‘big reformer’ and a
‘visionary focused on the community’,
observing, ‘that’s what got people
wanting to work for [them], including
me’.

Others highlighted the invaluable
experience derived from working

in DPC that could be beneficial to

other Departments, with one witness
describing it as ‘the learning ground if
you’re wanting to become an executive’.

Yet several witnesses characterised the
volume of DPC staff who transitioned
across to DJCS over a relatively short
period as ‘unprecedented’. One senior
executive referred to a ‘diaspora from
DPC’, attributing this to an ‘apparent
lack of process’ in recruitment decisions.
They said this was ‘widely ... and openly
talked about’ at the time.

We heard DPC staff would commonly
move to other public sector bodies to
assist with the implementation of MoG
changes. Yet the volume of DPC staff
who moved to DJCS following the 2018
election was particularly notable.
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Figure 26: Number of new executives appointed to DJCS from 29 November 2018 to
30 June 2021, by source agency

APS or Other
interstate 3
8
Private sector /
non-government
19
Other Vic
public sector
33

DPC
36

Source: Victorian Ombudsman based on DJCS, VPSC and open-source information

584.

585.

The consecutive bulk recruitment
processes resulted in the appointment of
20 individuals to executive positions at
DJCS who had previously worked at DPC
at various stages between February 2015
and late November 2018, when the new
DJCS Secretary was there. More than a
third (42 per cent) of all new executives
who joined DJCS were sourced directly
from DPC.

More broadly, executive employment
data reported to the VPSC indicates

36 of 99 new executives who joined
DJCS between 29 November 2018 and
30 June 2021 were sourced directly from
DPC - more than from all other Victorian
public sector bodies combined. Figure
26 shows the source of new executives
appointed during this period.
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586.

We heard the high proportion of ex-
DPC staff appointed to executive
roles at DJCS was a key contributor
to perceptions DPC was exerting
greater control over an important

line Department. One former DJCS
executive we interviewed spoke about
the perceived prioritisation of ‘trusted’
candidates who had worked at DPC:

Where they could appoint someone
from DPC, | think they would, but if they
didn’t have anybody, then they would
look externally, and see if they could
get the best skillset probably. But that
wasn’t the first consideration. The first
consideration was, ‘Have you worked in
DPC? Do | know you? Do | trust you?
And that was the feeling amongst the
staff, that that was ... happening, it was
a DPC takeover of Justice, and they
wanted to have that control over what
the Department was doing, | presume.




587.

588.

589.

We heard the proximity of the bulk
recruitment activities to the 2018 State
election also contributed to these
perceptions. Some witnesses said they
were aware of a sentiment before the
election - whether accurate or otherwise
- that DJCS was viewed as insufficiently
responsive to its Ministerial stakeholders
and broader Government priorities.

It was also apparent the rationale for the
successive ‘spills’ of executive positions
was not initially clear to senior staff
within the Department - even among
those responsible for implementing the
new structure. This in turn appeared to
fuel speculation about the motivations
underpinning the changes to DJCS’s
leadership team, including the reasons
for ‘exiting’ some executives who held
‘deep’ operational knowledge in their
specialty areas. For example, one
executive speculated that ‘a view [had]
been formed at possibly Government
level that DJCS ‘needed to be shaken
out’.

One DJCS Board member we
interviewed acknowledged that, while
the rationale for reform was clear to the
Board, messaging around these changes
became ‘diluted’ as it dispersed through
DJCS. They conceded this contributed to
negative perceptions:

| think it [the rationale] would have
been [clear] for [the Board]. | think

the further away you get from that,

the message might have been diluted
which is why some people would have
then [had] a perception that it's a DPC
takeover or it’s, you know, ‘jobs for
mates’. ... | think that’s the challenge too
with a really complex big Department.

590.

591.

592.

At interview, the Secretary dismissed

the suggestion that the large-scale
recruitment of DPC officers to DJCS
executive positions was planned before
the 2018 election. They noted their
appointment as DJCS Secretary was, to
them, unanticipated. They also dismissed
any inference that DJCS’s independence
was compromised by ex-DPC staff,
describing this as a ‘convenient narrative
for people [who] were not performing’.
They cautioned against assumptions that
‘people who work in DPC are people that
just do the bidding of the Premier and
the government of the day’, adding:

| think again, the narrative goes to the
very point of the problem of the culture
in the Department at the time, is that
they didn’t see it as their role to be
attuned to the government of the day,
to deliver the government’s agenda.
That is our role in the public service.

One Board member observed that
people were appointed to executive roles
at DJCS based on the ‘reform directions’
and ‘the types of skills needed’, which
were commonly held by senior staff

at DPC. The witness said they could
understand why the appointments

were perceived as a ‘DPC takeover’ but
said they did not believe there was ‘any
central direction’ to ‘recruit people from
the centre’, adding ‘| don’t think that’s
what was intended’.

This aligned with the former DPC
Secretary’s evidence at interview. They
said there was ‘no deliberate attempt’
to filter DPC executives into key line
Departments such as DJCS following the
election. They told us they only learnt of
the ‘flow of DPC executive personnel’ to
DJCS and DJPR after the fact, adding
that they had ‘limited visibility’ over the
restructures within these Departments.
They said with hindsight they should
have taken a ‘greater interest’ in

the bulk recruitment processes,
acknowledging the ‘bias towards action’
at both Departments had potential
consequences for morale and integrity.
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Willingness to provide frank and fearless
advice

593. We heard the restructure and associated
executive ‘spills” damaged DJCS’s
organisational culture in the eyes of
some. Many witnesses described a
pervading ‘culture of fear’ during this
period, in which several well-regarded,
longstanding executives were ‘exited’ - in
some cases, very abruptly.

594. Several witnesses said this arose from
the ‘brutality’ of the ‘spills’, which one
former executive described as ‘traumatic’
for staff. Another executive recalled a
colleague describing the environment
as one where ‘people just disappear
overnight and you don’t even know what
happened to them’.

595. A number of witnesses gave evidence
the mass departures tested staff
members’ willingness to give frank and
impartial internal advice. For example,
one executive said, 'you got out of
the lift with some level of trepidation’,
commenting:

It creates an environment of fear

in the senior ranks ... without being

too flippant ... in the senior ranks of

the organisation and in the middle
management ranks, there was an
apprehension around the place that if
you weren't part of the new breed, then
either your cards were marked, or you
weren't going anywhere in a hurry.

596. Referring to the organisational climate
after the DJCS Board recruitment
process, another former executive told
investigators:

I think people were quite shocked, and
then quite fearful about if it could happen
to them ... | think there was that, and

like a general sadness. A lot of these
people [who departed] were pretty well
respected ... | think that really impacted
culture, where people became very fearful
of speaking up, they became very nervous
about who they could trust, and not trust.

www.ombudsman.vic.gov.au

597.

598.

599.

It was a culture of fear, people were
scared, and nervous, and not sure what
was going to happen. And they had in
their own mind, you know, made their
reasons for why these executives were
exited, they’'d also heard a lot from
people. And | think most people felt it
was because they had spoken up, and
therefore, they wouldn’t, because they
... might be next, and that’s how people
felt generally.

We heard this reluctance to speak up
was even felt within the DJCS Board. At
interview, one Board member remarked
that while the new Secretary was ‘very
good at giving frank advice to Ministers’,
it was ‘hard to give [the Secretary]
advice’, adding, Tif they] didn’t like
hearing some things, [they’d] tell you
pretty quickly’. The Board member

said they did not think this ‘necessarily
developed a culture where it was easy to
[report] when things were going wrong’,
explaining that the Secretary sometimes
‘didn’t want to hear that, so you just had
to try and fix it’.

Results from the VPSC’s annual People
Matter Survey are consistent with

these anecdotal accounts. They show

a general decline in key metrics during
the period following the 2018 State
election. For the most part, this trend

did not appear to be reflected within
comparator organisations (typically other
departments).

For example, Figure 27 shows in 2021
just 58 per cent of participating DJCS
employees felt people in their workgroup
were ‘honest, open and transparent in
their dealings’, down from 70 per cent in
mid-2018.




Figure 27: DJCS People Matter Survey respondents who agreed with the proposition,
‘People in my workgroup are honest, open and transparent in their dealings’
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Source: Victorian Ombudsman based on VPSC data. (Note comparators were not available prior to 2018 and DJCS did not

participate in the 2020 survey. Linear trendline excludes 2020.)

600.

At interview, the Secretary
acknowledged it was ‘human nature
when you see that kind of change
happening within a department ... [to]
think about what the implications are for
you’, but described concerns raised with
us about a ‘culture of fear’ and reluctance
to provide frank and impartial advice

as a ‘convenient theory and narrative

for people to have’. They expressed
doubt about whether the Department
was providing frank advice before their
appointment as Secretary, asserting
there was ‘'no evidence to support that’.

601

602.

This evidence was contested by the
Department’s previous Secretary. In
response to a draft extract of this report,
they recalled there was ‘an abundance of
evidence that the Department provided
frank and fearless advice’ under their
leadership, citing the advice it gave
successive Governments on the impacts
of proposed criminal justice reforms on
the corrections system as an example.

Contrary to some witnesses’ views,

the new DJCS Secretary referred to

the ‘frankness’ and ‘candour’ they
believed they always received from their
direct reports, adding that none were
‘wallflowers’, and that this was ‘testament
to the quality of the Deputy Secretaries’
they appointed.
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603. Inresponse to a draft extract of this
report, the Secretary maintained there
was not a ‘culture of fear’ within DJCS
during their period there. They said any
link between the People Matter Survey
results and the evidence we received
from witnesses was ‘tenuous at best’.

604. The Secretary spoke of the calibre

of candidates appointed under

their leadership and pointed to the
significant support DJCS provided to
the Government during the COVID-19
pandemic. This view was echoed by
another Board member we interviewed,
who observed ‘without the capability
that a lot of those people had brought
into the organisation, we would have
found it harder to be as responsive as we
were’,

Reduced confidence in merit selection

605. As outlined earlier in this chapter, we
identified a lack of rigour surrounding
the two bulk executive recruitment
processes.

606. Many witnesses we interviewed doubted
their fundamental fairness, as well as
their broader adherence to the public
sector employment principles identified
in the Public Administration Act.

607. At interview, three senior People and
Culture team members involved in the
processes independently expressed
the view they were not merit-based or
transparent. For example, one witness
described the approach to the 2019 bulk
recruitment process as ‘not objective’,
‘not fair’, ‘'not transparent’ and ‘not in line
with the VPS [employment] principles
in reality’, adding that while one could
‘argue there was definitely a process that
was run’, they did not ‘think you could
call it best practice’.
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608.

609.

610.

We heard that the ‘apparent lack

of process’ for the bulk executive
appointments triggered discussion
across the VPS at the time, with one
witness observing:

| had colleagues ... who were just sort of
saying that, ‘Aren’t we better than this?’,
... 'Shouldn’t there be a proper process?’,
and other people that I'd sort of bump
into at meetings or things like that,
[who] would just basically say, ‘| can’t
believe this is going on’.

Some witnesses even said the perceived
lack of transparency and departure from
conventional recruitment practices led
them to conclude some outcomes were
predetermined. For example, one DJCS
executive told us there was ‘no way’
their interview ‘played any role at all’ in
the candidate assessment process. The
witness described the interview as ‘for
[the sake of] appearance’, commenting:

| suspect that the process was set up

to engineer an outcome, which was a
complete change of people who [the
Secretary] wanted in those roles. ...

The interview didn’t matter; it was all

a ‘fait accompli’ who they wanted in

the particular roles ... And that was to
effect change, | suppose, in terms of the
culture of the organisation, and that’s
what they wanted to do.

Similarly, a senior People and Culture
team member spoke of their perception
that DJCS Board recruitment was
conducted ‘for the illusion that it was

a proper process because there were
existing people in the jobs’, describing
it as ‘a bit of frosting on top’, because

it was ‘less likely for a grievance to be
lodged if everyone got the chance to at
least put their hat in the ring’.




Figure 28: DJCS People Matter Survey respondents who agreed with the proposition, ‘In
my organisation, employees are recruited on the basis of merit’ (2017) / ‘My organisation
makes fair recruitment and promotion decisions, based on merit’ (2019-21)
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Source: Victorian Ombudsman based on VPSC data; participants were not asked about merit selection in the 2018 survey,
comparators were not available prior to 2018 and DJCS did not participate in the 2020 survey. (Note change in question and
unavailability of 2018 and 2020 data.)

o11.

The bulk recruitment activities appear 612.

to have coincided with a broader loss of
confidence in merit selection processes
within DJCS. In 2021, just 37 per cent of
DJCS employees who responded to the
VPSC'’s People Matter Survey agreed

the Department made ‘fair recruitment
and promotion decisions, based on
merit’. In contrast, 54 per cent of DJCS
employees who participated in the 2017
survey agreed that staff were ‘recruited
on the basis of merit’. Figure 28 shows
DJCS’s performance against these similar
metrics between 2017 and 2021. (Notably,
the 2019 survey period directly coincided
with the second bulk recruitment
process).

613.

At interview, the Secretary defended the
bulk executive recruitment processes,
maintaining they were transparent and
merit-based, and broadly consistent
with the Public Administration Act and
relevant DJCS policy.

DJCS Board members we interviewed
generally shared this sentiment, while
acknowledging potential ‘lessons’ and
opportunities for improvement based
on the way the second bulk recruitment
process was conducted.
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What we found

614. We did not find evidence of a
coordinated ‘DPC takeover’ of DJCS.
Nor did we identify evidence that
appointments were influenced by
inappropriate political considerations.

615. There was nevertheless a high level
of concern about hiring and firing at
DJCS following the 2018 Victorian State
election. Many current and former staff
we spoke with - mostly senior executives
and human resources specialists -
speculated about possible partisan
motivations underpinning this ‘cleanout’.

616. Perceptions of politicisation are highly
corrosive to the independence of the
public service. We heard the rapid
transformation of DJCS’s executive
workforce caused some staff to
reconsider the risks of providing frank
and impartial advice to Government.
Even senior People and Culture staff told
us they no longer trusted that positions
were being awarded on merit - a key
tenet of a career public service.

617.  We sought to identify why some insiders

came to view the successive executive
‘spills’ at DJCS as politicised. The (now
former) Secretary was dismissive of
these concerns, describing them as a
‘convenient narrative for people [who]

... were not performing their roles’. But

in our view, fear of politicisation was

a predictable reaction to the way the
large-scale leadership changes were

rolled out: in the wake of a State election,

rapidly, and without sufficient regard
for conventional VPS recruitment and
selection procedures.
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618.

619.

620.

Departures from best practice
recruitment undermined confidence in
the fairness and transparency of hiring
decisions. This, together with poor
record-keeping, naturally contributed
to speculation and distrust. Furthering
this was the clear preference for central
agency experience - with its perceived
closeness to the political arm of
Government - and the unceremonious
departure of longstanding staff with
deep corporate knowledge.

Recruitment of DJCS’s new Board
appeared to represent ‘process for

the sake of process’. Positions were
advertised and filled within just nine
business days. Five successful candidates
had worked in DPC’s Social Policy
Group, previously overseen by the

new DJCS Secretary, who was also the
panel chair. Records were not kept of
the shortlisting, interview or candidate
selection processes. Two members of the
selection panel - itself comprised entirely
of current and former DPC executives -
attended an undeclared Christmas event
with some candidates while recruitment
was underway. No selection report

was ever finalised, and for reasons that
nobody could satisfactorily explain, the
only draft described an interview that
apparently never took place.

Although in some respects more robust,
the later 2019 ‘spill and fill’ of executives
shared many of the same shortcomings.
We considered a fair-minded observer
would justifiably question the fairness
and transparency of both processes.




621.

622.

623.

624.

625.

Perceptions of unfair recruitment are
damaging and enduring - both to the
public service and those appointed.
We do not doubt the integrity and
commitment of the many people
appointed to DJCS through the
recruitment we examined. But the
concerns we identified reinforce the
importance of following robust and
transparent merit selection procedures.

Commitment to merit selection is more
challenging when, as in this case, there
are obvious flaws in organisational policy.
People involved in the recruitment were
themselves unsure of which policies
applied at the time, resulting in processes
that fell distinctly short of acceptable
practice.

The VPS Standards, which are binding on
all Departments, state that employment
records must be ‘sufficiently clear and
comprehensive to make decisions
transparent and capable of effective
review’. We found DJCS also did not have
appropriate procedures in place to meet
this requirement.

A key rationale for the ‘spill and fill' of
DJCS executives was the perceived
need for the Department to become
more responsive to the priorities of the
political arm of Government. This is
widely recognised as a desirable quality,
and ‘responsiveness’ is first among the
Victorian public sector values.

Yet in the Westminster tradition,
responsiveness must be balanced
against the public service’s requirement
to remain independent and apolitical -
and be seen as such. How to balance
these principles can be open to different
views. Evidence suggests there was a
well-grounded fear within some areas of
DJCS that the balance, in this case, was
not appropriately struck.
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The Secretary’s response

In their response to a draft extract of this report, the (now former) Secretary disputed
many of the shortcomings we identified in DJCS’s executive hiring practices.

They also contended these issues were not relevant to the matter referred by the Legislative
Council or within our power to investigate - because they related to employment decisions
that were not politicised.

We disagreed with this position. In examining whether hiring was politicised, we found

it necessary to compare the processes at DJCS with conventionally accepted public
service recruitment procedures. Our report explains how we did this, and what we found.
This is consistent with the Ombudsman’s function to promote improved public sector
administration - in this case, by demonstrating how damaging perceptions of politicisation
can emerge, and how they can possibly be avoided.

In their response, the Secretary emphasised there was no politicisation at DJCS during
their time there, and consequently no reforms were needed to hiring practices. They
expressed concern that perceptions shared with us were not provided in good faith, and
observed it was challenging to rebut evidence from deidentified sources. They noted
some DJCS executives were terminated for good reason, and questioned the credibility
of witnesses who did not seek external review of employment decisions at the time. (Two
of 19 witnesses interviewed were let go during the bulk recruitment activities, and data
we obtained from the VPSC indicates executives almost never seek external review of
employment decisions.)

The Secretary submitted that values-based recruitment was used to address the
‘significant cultural problems’ at DJCS, and did not mean candidates were not selected
based on merit. They also said it was ‘appropriate and regular’ to directly appoint senior
staff within the VPS. They strongly objected to the suggestion that staff at DJCS were
reluctant to provide frank advice after the bulk recruitment activities.

The Secretary also expressed concern that elevating negative perceptions of the bulk
recruitment activities overshadowed the many achievements secured during their period
there - which they attributed to their transformation of DJCS’s culture, and the talented
people they appointed. These included significant Youth Justice, Corrections and Fines
reforms, protecting prisoners from COVID-19, significantly improved FOI responsiveness
and delivering a statewide strategy to reduce prison populations and reoffending. They
said negative perceptions did not prove there were problems with the hiring processes.

During the investigation, the Secretary requested that the Ombudsman and Deputy
Ombudsman recuse themselves from examining their conduct and actions due to alleged
apprehended bias. The Ombudsman declined this request, and the Secretary reiterated
their concerns about apprehended bias in their response to a draft extract of this report.
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DJCS’s response

In response to a draft extract of this report, DJCS said it took the matters discussed in this
chapter very seriously.

While noting the overall finding that appointments were not politicised, the Department
expressed concern about the possibility of reputational harm to its staff arising from
publication of this report. DJCS noted the ‘extraordinary commitment’ of these people, as
well as their ‘dedication to improving outcomes for the Victorian community’.

DJCS'’s current Secretary said they were continuing to build a supportive and constructive
internal culture, and were ‘promoting the highest levels of accountability and transparency
in the public sector during this further period of change’.
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Executive hiring at the Department of Jobs, Precincts

and Regions

What we investigated

626. We received 12 submissions about
senior hiring at DJPR following the 2018
Victorian election, querying perceived
shortcomings in recruitment for key
executive roles when the Department
was first formed, and as it evolved.

627. Submissions claimed many opportunities
went to a select ‘inner circle’, and were
not in keeping with the public sector
employment principles. As in the case
of DJCS (see the previous section of
this chapter), an overlapping concern
was the appointment of multiple former
DPC staff to senior positions - allegedly
leading to perceptions of a central
agency ‘takeover’.

628. It was further suggested DJPR
executives and staff with DPC or
ministerial office backgrounds or other
political connections might be receiving
favourable treatment - directly hired or
rapidly promoted for roles without going
through an open and advertised process.

629. We focused on four aspects of executive
hiring at DJPR:

« formation of DJPR’s first Executive
Board (‘DJPR Board’) in late 2018,
after the former Department of
Economic Development, Jobs,
Transport and Resources (DEDJTR’)
was split

» creation of DJPR Associate Deputy
Secretary roles in October 2020

* expansion of the DJPR Board in
around February 2022

» use of direct appointments for key
roles.

630. We gathered and reviewed recruitment
files, emails, and phone records, and
interviewed 17 witnesses including a mix
of current and former DJPR executives,
People and Culture staff and members of
DJPR’s inaugural Board.

Who we interviewed

form DJPR

the then Secretary

e the former DPC Secretary

We interviewed a cross-section of witnesses familiar with the senior hiring at DJPR:
e three senior People and Culture team members

* another seven executives or senior officers appointed to DEDJTR before it was split to

* six people appointed to DJPR during the events described in this chapter, including
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Figure 29: DJPR senior hiring, at a glance

Our investigation

12 submissions about DJPR
1-1 million records reviewed

1 7 witness interviews

DJPR senior hiring

4 5 executives appointed in first
seven months:
21 roles not advertised

17 from DPC, including 4
automatic transfers

1 business days to hire inaugural
DJPR Board:

£] business day advertising
period

30 minute interviews

21 direct appointments:

5 with no briefs
3 with no recorded rationale

6 with same generic reason

$44+ in contracts awarded

Source: Victorian Ombudsman

Deputy Secretaries appointed
to DJPR Board, including:

3 previous transfers from DPC
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About DJPR

631.

632.

633.

634.

635.

636.

637.

DJPR was a new department created
as part of MoG changes to the Victorian
public sector and ministerial portfolios
after the 2018 election.

The changes saw DEDJTR effectively
split into two new departments - the
Department of Transport, and DJPR.

DJPR picked up many of the
responsibilities of DEDJTR - except
transport - along with some extras
including sports, recreation and
precincts-related functions from other
Departments.

Though DJPR’s creation was announced
on 29 November 2018, the changes did
not formally take effect until 1 January
2019. (For ease of reference, this report
sometimes uses ‘DJPR’ when referring
to activities at DEDJTR during this
transition phase.)

DJPR’s central focus was growing the
state economy by helping to create and
maintain jobs. During the periods most
relevant to this investigation, DJPR was
accountable to as many as 11 separate
Ministers spanning up to 17 portfolios.

The Department was a primary response
agency during the 2020 bushfires and
the COVID-19 pandemic, responsible

for establishing and delivering grants
programs to support affected businesses
and workers. This saw its workload and
budget significantly increase.

Following the 2022 State election, DJPR
was renamed the Department of Jobs,
Skills, Industry and Regions.
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DJPR’s Secretary

638.

639.

On 29 November 2018 a new Acting
Secretary was appointed to DEDJTR
pending the MoG changes taking effect.
They then became DJPR’s inaugural
Secretary on 1 January 2019.

Immediately before their promotion,
they were DPC’s Deputy Secretary,
Economic Policy and State Productivity
where, among other things, they were
responsible for coordinating strategic
policy advice to the Premier on
economic development, infrastructure,
and the resources sector.

Appointments we examined

640. The DJPR Secretary played an important

role in shaping the new Department’s
executive structure. We examined:

* the appointment of a small cohort of
former DPC colleagues to assist with
the initial transition from DEDJTR

* the formation of a DJPR Board
involving a rapid ‘bulk recruitment’
process

* the direct appointment of 21
executives, including nine from DPC
and two from ministerial offices

* the creation of Associate Deputy
Secretary positions to help with extra
work DJPR undertook in response to
the COVID-19 pandemic

» further Deputy Secretary
appointments to an expanded DJPR
Board in early 2022.




Policies and procedures we considered

In examining relevant appointments, we considered VPS-wide requirements and guidance
relating to executive recruitment, including the VPS Executive Handbook. We also
considered internal DJPR policies and procedures.

In response to a summons, DJPR was unable to produce a dedicated executive recruitment
policy in place before January 2021. (In response to a draft extract of this report, the then
DJPR Secretary noted DJPR was a new Department, and that it took time to develop its
policies and frameworks.) We therefore made no findings about whether recruitment
activities in 2019 and 2020 complied with DJPR policy. Instead, we assessed them against
the VPS Standards.

In early 2021 DJPR developed a Recruitment and Selection Policy (‘DJPR Recruitment
Policy’). We assessed executive appointments after January 2021 against its requirements.

Initial f f DP ff
nitial transfer of DPC sta ‘“They [former DPC staff] kind

641.  Soon after their appointment, the new of came over as a job lot.
Secretary facilitated the transfer and
appointment of some executives to assist Former executive

with the transition from DEDJTR and the

establishment of DJPR. 644. We heard these perceptions - which

642. Three early executive appointees to carried overtones of politicisation
the new DJPR Office of the Secretary because of the perceived proximity of
came directly from DPC, where they had DPC to the political arm of Government
previously reported to the new DJPR - grew with subsequent recruitment
Secretary. (One of these would likely activity. One executive recalled sensing
have transferred to DJPR in any case, as a ‘general anxiety around it being a
part of MoG changes.) A fourth executive takeover by DPC’, and another said DPC
who transferred across from another staff had seemed to come over ‘as a job
Department had also previously worked lot’. Some witnesses speculated staff
for the new DJPR Sec